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“Torba Kanun’”*

Prof. Dr. Erdogan TEZIC*

Birden ¢ok ve farkli konular1 diizenleyen ve cesitli kanunlarda, kanun
hiikmiinde kararnamelerde degisiklikler ongoren diizenlemelere, giinliik dilde
“torba kanun”! deniyor.

Bu tiir kanunlara karsi, tepkisel nitelikte ilk diizenlemelere, Roma Huku-
kunda rastlaniyor. Soyle ki, aralarinda ilgi bulunmayan konular1 i¢ceren kanun-
lar, erken donemden itibaren yasaklanmisti. Bunlara “/eges saturae” (karma-
karigik kanunlar) ya da farkli konudaki maddelerden olusan kanunlarin blok
halinde oylanmas1 anlaminda “legem per saturam ferre” deniyordu. Aradan
gecen uzun zaman diliminden sonra, M.O. 88 yilinda birbirleriyle ilgisi olma-
yan kanunlari ihtiva eden taslaklarin tek bir kanun haline getirilmesi bu defa
“Lex Caecilia Didia” ile yasaklanmigtir.?

Tiirkiye’de bu tiir diizenlemeleri 6nleyebilmek icin, Bakanlar Kurulu ta-
rafindan, 19.12.2005 tarihinde “Mevzuat Hazirlama Usul ve Esaslari Hakkin-
da Yonetmelik” c¢ikarilmistir. (R.G.17.2.2006-26083). Halen yiiriirliikte olan
bu yonetmelige gore (m.11/2), birden fazla kanun ve kanun hiikmiinde ka-
rarnamede degisiklik ongoriilmesi durumunda, “Baz1 Kanunlarda Degisiklik
Yapilmasina Dair Kanun Tasaris1” veya “Cesitli Kanun ve Kanun Hiikmiinde

Yasa yapma teknigi ile ilgili Tiirkiye Barolar Birligi ve Ozyegin Universitesi Hukuk Fakiiltesi
tarafindan diizenlen uluslararasi sempozyuma (27 — 28 Mart 2015) sunulan konusma metni.

sk

Galatasaray Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Dali E. Ogretim Uyesi

1 Torba Kanun siirecine gahitlik eden bir milletvekilinin degerlendirmeleri icin Bkz. GUNAL
Mehmet, Torbadaki Hukuk, Berikan Yaymevi, Ankara, 2015; HOS Serdar, Yok Kanun Yap
Kanun, Torba Kanun, Cumhuriyet Bilim ve Teknoloji, 25 Nisan 2014.

2 UMUR Ziya, Roma Hukuku Liigati, Istanbul Universitesi Hukuk Fakiiltesi, Yaymn no: 461,

1975, ss.110-111, 114.



4 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi - 2015/1

Kararnamelerde Degisiklik Yapilmas1 Hakkinda Kanun Tasaris1” gibi adlar
yerine, yapilan degisikliklerle istenen amaci belirleyebilecek nitelikte bir ad
verilmesi gerekmektedir. Ote yandan, bir kanun metninde yapilacak degisik-
liklerde, birbirleriyle baglantis1 olmayan hiikiimlere yer verilemeyecegi on-
goriilmektedir (m.17/1). Bu kurallara riayet edilemedigi i¢indir ki, “karmaka-
risik” kanun metinlerini bir araya getiren bu tiir diizenlemelere giinliik dilde
anonim bir bicimde “torba kanun” denmistir.

“Torba kanunlarla” ilgili olarak ilk akla gelen sorun, neden bunlara ihti-
ya¢ duyuldugudur. Bilindigi gibi, hukuki a¢idan biitiin kamusal islemler gibi,
kanunlar da, kamu yararini® gerceklestirmek i¢in yapilir. Kamu yarar1 dendi-
ginde kisaca, belli kisilerin, siyasi gruplarin veya cevrelerin ¢ikarlarini degil,
genel veya herkesin yararini saglamak anlagilir.

Bagka bir anlatimla, mesele yapilan islemin yani kanunun kamuya yararh
olup olmadig: degil, kamu yarar1 amaci ile yapilip yapilmadigidir. Kanunun,
kamuya yararl olup olmamasi bir siyasi tercihtir; buna mukabil, kamu yarari
amaci ile yapilip yapilmadig1 hususu ise hukuki bir konudur.

“Torba kanunlarin” konular, biiyiik 6l¢iide iktisadi, mali olmakla birlikte;
ozellikle de yargi ile ilgili hukuki konular da bu kanunlar i¢ine sokulmaktadir.
Boyle olunca da TBMM’deki ihtisas komisyonlarinin gorev alanina giren dii-
zenlemeler, bir biitiin halinde Plan ve Biitce Komisyonuna havale edildigi i¢in,
asil ilgili olduklari ihtisas komisyonlar1 da devre dig1 birakilmaktadir. Boylece
teklif veya tasarilar ¢cok acele olarak genel kurula havale edilmektedir. Burada
usul acisindan dikkat edilmesi gereken, toplumda infial uyandirabilecek dii-
zenlemelerin yan1 sira, toplumun beklentilerine cevap verebilen ve “kozme-
tik maddeler” olarak da nitelendirilen diizenlemelerin Genel Kurulda birlikte
oylanmasidir. 12 Eyliil 2010 tarihindeki anayasa degisikligi icin yapilan halk
oylamasinda, iktidarin yargiya egemen olabilmek icin getirdigi diizenlemeler
yaninda, engellilerle ilgili veya kadinlara pozitif ayrimcilik 6ngéren olumlu
maddeler 6n plana ¢ikarilarak, paket halinde, dolambacl bigcimde oya sunul-
mustur. Bu uygulama son derece talihsiz bir misaldi.

Halkin duyarliliginin korelmesine yol acabilecek bu tiir oylamalardan
uzak durularak, diiriist siyasetin geregi yerine getirilmeliydi. Ancak hemen

3 Kamu yarar1 icin bkz. TEZIC Erdogan, Tiirkiye’de Kanun Kavramu, Istanbul Universitesi,
Hukuk Fakiiltesi Yayini, 1972, s.104.
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ekleyelim, Anayasa Mahkemesi onceki yillarda verdigi kararlarda*, kanun ko-
yucunun saklt bir amag giittiigii durumlarda, kanunu amag unsuru agisindan
denetleyip iptal etmigtir.

TBMM’de “torba kanunlarin”, geleneksel kanun koyma usulleri bir kena-
ra birakilarak, aligilmadik bir tarzda kabul edilmeleri, “hukuk devleti” anlayi-
st ile de bagdagsmamaktadir. Kanun koyma usuliinden s6z ederken, bu hususu
sekil unsurundan ayirmak gerekir. Ciinkii, “kanun” ad1 altinda yapilan iglemin
temel niteliklerinden biri de aleniyetidir; gizlilik i¢inde bir kanun yapilmasi
diistiniilemez. Kanun metninin olusturulmasi biitiin agsamalarda, seffaf olabil-
melidir; gizlisi saklis1 olamaz. Ciinkii kanunun aleniyeti, kamu yarar1 amaci
ile yapilip yapilmadiginin gostergesidir.

“Torba kanunlarin™ goriisiiliip kabul edilmeleri siireci ¢ok farkli olabil-
mekte ve aleniyeti hayli golgelenebilmektedir. Soyle ki, bir defa bunlar meclis
giindemine hiikiimet tasaris1 olarak degil, bazi milletvekillerinin teklifi sek-
linde getirilmektedir. Ote yandan, miizakere siirecinde, goriiniirde rastgele
veya siirpriz Oneriler, “tasaril1 teklif” gibi adlandirilmalarla yapilmaktadir.

Boylece hiikiimet, “tavsana kac, taziya tut” misali, bir yandan siyasi so-
rumluluk yiiklenmekten kacinabilmekte, bir yandan da yerine gore Onerile-
re karst ¢ikmayarak, dolambacli bicimde 6nerilerini kabul ettirmektedir. Ote
yandan hiikiimetin zaman zaman, ¢cogunluk milletvekillerini bir arada tutabil-
mek endisesiyle, “torba kanunu” bir firsat olarak degerlendirdigi de sdylene-
bilir.

“Torba kanun” hazirlanis siireci, biiyiik ol¢iide usul ile ilgili oldugu i¢in,
hukuki denetiminde de aslinda usul unsuruna odaklanilmasi gerekmektedir.
Kanimca, usul ve sekil unsurlarindaki denetimin kilit sorunu, “usuliin” “sekil-
den” tefrik edilip edilemeyecegiyle ilgilidir. Zira 1982 Anayasasi, sekil dene-
timinden s6z etmekte, ancak usul denetimi ile ilgili olarak kaideten bir hiikiim
ongormemektedir.

Sekil denetiminde, siire, davacilar ve kistaslar, Anayasanin 148. madde-
sinin 2. fikrasinda yer almaktadir. Kanunlar i¢in sekil yoniinden dava agma
siiresi, Resmi Gazetede yayimlandigi tarihten itibaren on giindiir. On giin geg-

4 AYM, E.1963/124, K.1963/243, Kt.11.10.1963, AMKD, S.1, s.424; E.1963/145, K.1967/20,
Kt. 27.06.1967, AMKD, S.5 s.150; E.1988/14, K.1988/18, Kt.14.06.1988, AMKD, S.24,
s.270.
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tikten sonra iptal davasi agilamayacagi gibi, sekle aykirilik def’i yolu ile de
ileri siiriilemez. Def’i yolu’, bir siireyle bagli olmadigi i¢in, on giinliik siirenin
burada bir anlam1 yoktur. Nitekim 30.3.2011 tarih ve 6216 sayili Anayasa
Mahkemesinin Kurulusu ve Yargilama Usulleri Hakkinda Kanunun 36. mad-
desinin 4. bendi de, “sekil bozukluguna dayanan Anayasaya aykirilik iddiasi
mahkemeler tarafindan ileri siiriilemez” demektedir.

Davacilar ise, Cumhurbaskani veya TBMM iiyelerinin beste biridir (110
milletvekili). Anayasa Mahkemesinin sekil yoniinden denetim kistaslarina
gelince; bunlar Anayasanin 148. maddesinin ikinci fikrasi uyarinca, kanun-
larda son oylamanin 6ngoriilen cogunlukta (m. 87, 96/1) yapilip yapilmadig,
Anayasa degisikliklerinde ise (m.175/1) teklif (licte bir =184 milletvekili) ve
oylama ¢ogunluguna (beste ii¢ = 330 milletvekili) ve ayrica ivedilikle goriisii-
lemeyecegi sartina uyulup uyulmadigi hususlari ile sinirlidir.

1982 Anayasasinda sekil acgisindan denetimin c¢ok sinirli tutulmas ile,
kanun koyma siirecinde muhalefetin katilim1 bertaraf edilerek, milli irade-
nin iktidar cogunlugunun tekelinde birakilmasimin amaglandigi agiktir. Oysa
milletin iradesi, cogunlugun iradesi demek olmayip, tiim muhalefetleri iceren
bir bilesimdir.®° Bagka soyleyisle, 1982 Anayasasinda, kanun koyma siireci
cogulcu degil, cogunlukgu bir zihniyetle tasarlanmigtir. Anayasa Mahkemesi
de, “bicim kurallari, bir tasari ya da teklifin kanunlagmasina kadar gecirdi-
gi tiim evrelerde uyulmasi gereken usul ve gekil kurallarinin biitiiniinii ifade
eder”’ gerekcesiyle, usul agsamasini veya siirecini sekil kapsaminda miitalaa
etmektedir.

Kanun koyma teknigindeki kurallar, giiniimiizde kismen anayasalarda ve
biiyiik 6l¢iide meclis igtiiziiklerinde yer alir. Bunlar bir biitiin olarak kanu-
nun usul unsurunu olusturur. Kanunun usul kurallarina uygun olarak yapilip
yapilmadigini incelerken, iki mesele ile karsilagabiliriz: Usul hatasi (buna
noksanlig1 ve bozuklugu da denebilir (vice de procédure) ve usul saptirmasi
(détournement de procédure).

5 Burada teknik anlamda def’i degil, itiraz terimi daha dogrudur. Ciinkii Anayasa uyarinca
(m.152/1) davanin taraflarindan biri aykirilig1 ileri siirmese bile, mahkeme re’sen o aykirilig
dikkate alabiliyorsa bu def’i degil, itirazdir.

6 DURAN Liitfi, “Tiirkiye’de Anayasa Yargisinin Isleri ve Konumu”, Anayasa Yargisi, Ankara,
1984, 5.70.

7 AYM, E.1987/9, K.1987/15, Kt.18.06.1987, AMKD, S.23, 5.285.
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Usul hatasi, kanunun hazirlanma siirecinde, 6nemine binaen, anayasada
dayanagi1 bulunan bir komisyon goriisii alinmaksizin metnin kabul edilmesidir.
Mesela, biit¢e kanunu tasarilari, Anayasaya gore (m.162/2) iktidar ve muhale-
fet partisi liyelerinden olusan karma bir komisyonda goriisiiliir. Bu komisyo-
nun kurulusunda iktidar grubuna veya gruplarina en az yirmi bes iiye verilmek
sarti ile, siyasi parti gruplarinin ve bagimsizlarin oranlarina gore temsili goz
oniinde tutulur. Anayasanin ongordiigii biitce komisyonunda goriisiilmeden
kabul edilebilecek bdyle bir kanun icin usul hatasi (vice de procédure) sz
konusudur.

Bunun yan sira, bir kanunda yapilan degisiklikler, metnin biitiinii ile hig¢
ilgisi olmayan hiikiimler iceriyorsa bu hususta da usul hatasindan (vice de
procédure) soz edilmektedir.

Bu misallerden yola cikarak, bu tiir kanunlar i¢in acilacak bir iptal dava-
sinin, 148. maddenin 2. fikrasina ve Anayasa Mahkemesinin daha 6nce zikret-
tigim 1987/15 sayili kararina dayanilarak reddedilmesi, mantiken ve hukuken
inandirici olabilecek midir? Gergi 19.2.2005 tarihli Mevzuat Hazirlama Usul
ve Esaslar1 Hakkinda Yonetmelik uyarinca (m. 17/2), bir kanun metninde
yapilacak degisikliklerde, birbirleriyle baglantis1 olmayan hiikiimlere yer ve-
rilemeyecegi ongoriilmektedir. Ancak, bu yasak genel diizenleyici bir idari
isleme dayanmaktadir ve bu bakimdan kanunun iptali icin hukuki bir dayanak
olamaz. Buna ragmen, so6z konusu yonetmelik, usul hatalar1 konusunda Ana-
yasa Mahkemesinin ictihadim1 gézden gegirmesi acisindan diisiindiiriicii ve
yardimci olabilir.

Usul saptirmasi (détournement de procédure) ise aslinda yetki saptirma-
stnin bir tiirlidiir. Usul saptirmasi, meclis ¢ogunlugunun, kamu yararini ger-
ceklestirmek icin kullanabilecegi usulii bir kenara birakip, icinde bulundugu
durumda, amacina daha kolaylikla ulasabilecegini tasarlayarak bagka bir usu-
lii kullanmasidir.®

Hukukumuzda, TBMM’nin “karar” baglig1 altinda yayimlanan islemle-
rinin 6zelligi, Meclisin i¢ isleri veya faaliyetleri ile ilgili olmalaridir. Kisa-
ca, “meclisin i¢ hukuku” ile ilgilidir. Ancak Meclis, “karar” baglig1 altindaki
islemlerle, ez-kaza bireylerin hak ve hiirriyetlerini diizenleyecek olursa, bu
takdirde bir usul saptirmasi soz konusu olacaktir. Mesela 30.10.1984 tarih

8 ROUSSEAU Dominique, Droit du contentieux constitutionnel, LGDJ, Paris, 2013, s.141.
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ve 3067 sayili Kalkinma Planlarinin Yiiriirliige Konmasi ve Biitiinliigiiniin
Korunmas1 Hakkinda Kanuna (R.G. 6.11.1984-18567) dayanilarak, plan bel-
gesinde yer alabilecek kurallarla birey hak ve hiirriyetleri sinirlanacak olursa,
bu husus usuliin saptirilmasi demektir. Ger¢i Anayasa Mahkemesi “denet-
lenmesi istenilen metine verilen adla kendisini bagl sayamaz™ diyerek islemi
denetleyebiliyor. Fakat Mahkemenin verebilecegi iptal karari, Anayasa uya-
rinca kaideten geriye yiiriimez (m.153/5). Bu durumda ayrica metnin yiiriirlii-
giiniin durdurulmasi talep edilmis olsa da, kisa siirede olusabilecek magduri-
yetin izlerini gidermek hic de kolay degildir.

Kanunlarin usul kurallarina uygun olarak yapilip yapilmadigi hususu,
biitiin demokratik iilkelerde iizerinde hassasiyetle durulan bir konudur. Bu
acidan Tiirkiye Barolar Birligi'nin Ozyegin Universitesi Hukuk Fakiiltesi ile
Ankara’da 27-28 Mart 2015 tarihlerinde ortaklasa diizenledikleri “yasa yap-
ma teknigi” konusundaki uluslararasi sempozyumda sunulan tebligler, her
yonii ile kanunun usul unsurunun énemini agik¢a ortaya koymustur. Ulke-
mizde, kanunlarin usul kurallarina uygun olarak yapilip yapilmadigi hususu
“torba kanunlar” dolayisiyla yepyeni bir boyut daha kazanmistir ve de kazan-
maktadir. Ciinkii bu tiir kanunlarin yapilma siireci esasa etkili olabilecek usul
hatalarini veya aksakliklarim giindeme getirmektedir.

“Torba kanunlarin” amaci, iktidarin tasarladigi konular1 ¢ok kisa siire-
de kanunlastirmak olunca, meclis komisyonlari iglevsiz hale gelebilmekte ve
ictiiziik kurallar1 da ihmal edilebilmektedir. Oysa bu kurallar, meclis ¢atisi
altinda onun “i¢ hukukunu” diizenlemektedir. Ote yandan, cok partili liberal
siyasi yapida, iktidar muhalefet iliskilerinin meclis catis1 altinda da gergekles-
tirilebilmesinde, ictiiziiklerdeki usul kurallarinin 6nemli bir iglevi oldugunda
hi¢ siiphe yoktur. Bu anlamda, muhterem hocam, Tarik Zafer Tunaya nin i¢-
tiiziigii “‘sessiz anayasa” olarak nitelendirmesi isabetli bir tespittir.'’

Anayasa Mahkememiz, eski hukukumuzdan gelen bir ilkeyi, Mecelle’nin
39. maddesinde yer alan “ezmanin tagayyiirii ile ahkamin tagayyiirii inkar
olunmaz” ilkesini de cagristirir bir tarzda, “durumlarin ve kosullarin™ degis-

9 AYM, E.1990/25, K.1991/1, Kt.10.01.1991, AMKD, S.27/1, s.102; E.1991/6, K.1991/20,
Kt.03.07.1991, AMKD, S.27/1, 5.400.

10 TUNAYA Tarik Zafer, Siyasi Miiesseseler ve Anayasa Hukuku, Istanbul, 1975, s.91.
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mesi ile kararlarini degistirmistir.!" Bu bakimdan, “torba kanunlar” vesilesiy-
le, usul kurallarinin ¢ignenmesi, ihmal edilmesi, hukuk devleti anlayisi ile
bagdagmamaktadir. Agilabilecek bir dava dolayisiyla, Anayasa Mahkemesi-
nin, demokratik iilkelerde oldugu gibi, ictihat yaratma kudreti ile “torba ka-
nun”’ uygulamasini sonlandirmasi son derece isabetli olacaktir.'

Fransa’da bir kanunda yapilan degisiklikler, metnin biitiiniiyle ilgisi ol-
mayan hiikiimler iceriyorsa, bu kanun Anayasa Konseyince denetlenip, usul
hatas1 (vice de procédure) gerekgesiyle iptal edilebilmektedir. Nitekim Ana-
yasa Konseyi, 23 Ocak 1987 tarih ve 86-225 sayili ve 12 Ocak 1989 tarih ve
88-249 sayil1 kararlar ile, kanunun biitiiniiyle ilgili olmayan degisiklikleri,
Anayasaya aykiri bularak iptal etmistir."

1 E.1972/56,K.1973/11, Kt.6.3.1973, AMKD, S.11, 5.138.

12 Anayasa Mahkemesi 6nceki baskani1 Hagim Kili¢, gérevi sona ermeden kisa bir siire 6nce ver-
digi demegte (1 Ocak 2015) “torba kanun” uygulamasinin “hukukun mantigina aykir oldugu-
nu” belirtmistir. Bu goriisiinii gorevi sirasinda, agilan bir iptal davasi vesilesiyle, kararlardan
birinin gerekg¢esinde veya muhalefet serhinde dile getirebilseydi daha isabetli ve inandiric1
olabilirdi.

13 Zikreden ROUSSEAU Dominique, Droit du Contentieux Constitutionnel, LGD]J, Paris, 2013,
s.138.






Iskence ve Tiirkiye:
Tiirkiye’de Iskenceye Iliskin Hukuki
Durum ve Iskencenin Cezasiz Kalma

Sorunu

Doc. Dr. Zeynep ENGIN*

Ozet: Devletin iskenceyi 6nleme konusunda yiikiimliiliigii vardur. Tiirk hukuk siste-
minde yasal diizeyde bu yiikiimliiliik genel olarak yerine getirilmekle birlikte igkence tam
olarak engellenememektedir.

Anahtar kelimeler: 1§kence, Cezasizlik, Hukuki Durum.

Torture and Turkey:

Legal Status of Torture in Turkey and
the Problem of Impunity
Abstract: The state is under the obligation of preventing torture in the Turkish legal

system, this obligation is fulfilled at the statutory level; however, this does not prevent
torture in practice.

Keywords: Torture, legal situation, impunity.

I. Tanim

1789 Fransiz Ihtilali’nden bu yana insanin insan olmaktan kaynaklanan
bir degeri oldugu yazili belgelerde kabul edilmektedir. Sadece insan olma
ozelligi insam degerli kilmakta oldugundan, onun bedenine ve ruhsal bii-
tiinliigiine yapilacak her tiirlii saldiri, yilizyillardan bu yana cezalandirilmasi

*

Galatasaray Universitesi Hukuk Fakiiltesi Hukuk Felsefesi ve Sosyolojisi Anabilim Dal.
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gereken agir bir su¢ olarak nitelendirilmektedir. 19. yiizyilda kabul edilen
uluslararas: belgelerde de iskence en agir insanlik su¢larindan biridir. Buna
ragmen eski ¢caglardan giinlimiize degin insanlik tarihi boyunca her donemde,
her kiiltiirde, her tiirlii dini inancin oldugu toplumlarda ve her tiirlii gelismis-
lik diizeyinde goriilmiistiir ve goriilmektedir. Insanin onurunu hedef alan bu
uygulama bu denli kotiilenmesine karsin neden, ne zaman, kime kars1 yapil-
maktadir? Iskence, iktidar1 temsil eden gii¢ tarafindan uygulanmaktadir. Bu
giic, kendisine kars1 gelenlere dogrultulmaktadir ve amac onlarin sindirilmesi,
korkutulmasi, topluma kargi islenmis bir sugun yargilama olmaksizin ceza-
landirilmasi, devletin korunmasi, sugu adil bir sekilde cezalandirmak yeri-
ne intikam hirsinmn tatmin edilmesidir. iskence ile insanin bedeni ve ruhsal
biitiinliigii, onuru hedef alinmaktadir. Bu yolla, insanin degersizlestirilmesi
amaclanmaktadir. Iiskence kisinin maddi ve manevi varligina yapilabilecek en
insanlik dis1 ve haksiz tecaviizdiir.!

Uygarligin gelismesi ile birlikte ve belki de yasanan iki diinya savasi-
nin yikici etkilerinden biraz da olsa ders alan insanlik, insan onuruna verilen
degeri ele almis, iskence uygulamalar1 once kinanmis, sonra yasaklanmustir.
Uluslararasi belgelerde iskenceye karsi 6nlem alinmasi zamanla daha cok i¢
hukuk diizenlemesini etkilemistir, ancak tiim ¢abalar iskencenin 6nlenmesine
yetmemistir. Bunda uygulamadan kaynaklanan sorunlarin agirlik kazandigim
sOylemek miimkiindiir.

II. Tarihsel Olarak Tirkiye’deki Hukuki Durum

Tiirkiye Cumhuriyeti’nin kurulusundan onceki doneme kisaca bakildi-
ginda padisahin yetkilerini sinirlayan tiim belgelerde (Sened-i ittifak, Tan-
zimat Fermani, Islahat Fermani, Kanun-i Esasi) iskence yapilamayacagina
iliskin ibareler vardir.? Iskence ve eziyet yasag1, bu deyimlerle ilk defa Islahat
Fermani’nda yer almigtir.

Tiirkiye Cumhuriyeti’nin hukuki diizenlemelerine bakildiginda kurulu-
sundan itibaren iskenceye karsi oldugunu gdormek miimkiindiir. 1924 Ana-

1 Erdogan, Mustafa; Insan Haklar1 Teorisi ve Hukuku, Orion Kitabevi, Ankara, 2011, s. 186.

2 Turan, Cetin; “Sunus Konusmas1”, Iskence Yasagi ve Yasam Hakki”, Izmir Barosu Insan
Haklar1 ve Hukuk Arastirmalari Merkezi Yayini, No.: 10, fzmir, 1997, s. 9-10.

3 Akillioglu, Tekin; “Iskence’nin Insanlik Dis1 ve Asagilayici Zalimce Davranislarin ve Ceza-
larm Onlenmesi”, Insan Haklar1 Yiligs, C.: 10-11, 1988-1989, s. 20.
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yasasimin 73. maddesi “Iskence, eziyet, miisadere ve angarya memnudur”
demektedir. 1961 Anayasasinin 73. maddesi “Kimseye eziyet ve iskence ya-
pilamaz. Insan haysiyeti ile bagdasmayan ceza konulamaz” demektedir. 1982
Anayasasi da ayni yasagi 17. maddesinde yinelemistir. 2005 yilinda degisti-
rilen Tiirk Ceza Kanunu da 6nceki kanuna gore kapsamini genisleterek is-
kenceyi ve pek fena muameleyi yasaklamistir. Bu kanunun diizenlemesinde
iskence sucuna verilen cezalar artirilmis ve sugun agirlastirilmis hallerine yer
verilmistir.* Tiirk Ceza Kanunu’nun 94. maddesindeki diizenlemeye gore:
“Bir kisiye kars1 insan onuruyla bagdasmayan ve bedensel veya ruhsal yonden
ac1 cekmesine, algilama veya irade yeteneginin etkilenmesine, asagilanmasi-
na yol acacak davraniglart gerceklestiren kamu gorevlisi hakkinda ii¢ yildan
oniki yila kadar hapis cezasina hiikmolunur”. Ancak iskence oliimle sonuc-
lanmigsa madde 95’e gore agirlastirilmis miiebbet cezasi verilir.

Iskence ve kotii muamelenin engellenmesi icin 2005 tarihinde yiiriirlii-
ge giren Ceza Muhakemesi Kanunu’nunda gozaltina alma islemleri ile ilgili
ayrintili diizenlemeler yapilmigtir. Gozaltina alma islemi ayrintili kurallara
baglanmig, gozaltina alinan kisilerin gozaltina alinma nedenlerinin anlayabi-
lecegi dille gecikmeksizin bildirilecegi ve gézaltina alinan kisinin yakinlarina
haber verilecegi yasada ayrintili ve agik hiikiimlerle diizenlenmistir. Avukat
hazir bulunmaksizin kolluk¢a alinan ifade, hakim veya mahkeme huzurunda
slipheli veya sanik tarafindan dogrulanmadik¢a hiikme esas alinamaz. Bu dii-
zenlemeler iskence ve kotii muameleyi onlemeye yoneliktir.

Bunun disinda Tiirkiye uluslararasi bir¢ok sdzlesmeye imza koyarak,
uluslararasi platformda da iskencenin kargisinda oldugunu gostermistir.’
Uluslararasi antlasmalar i¢ hukukun bir pargasi kabul edildiginden, bu antlag-
malara aykir1 hukuki bir diizenleme de yapilamayacaktir.®

Iskence sugunu isleyenler devletin memurlar1 oldugu igin devletin so-
rumlulugunu gerektirir. Bu nedenle, hukuk sisteminde iskenceye kars1 hiikiim
bulunmayan bir devlet, hukuk devleti oldugunu iddia edemez. Tiirkiye nin
hukuk diizeninde igkence yer bulamayan, cezalandirilan bir uygulamadir.

4 Erdal, Meryem; Sorusturma ve Dava Ornekleriyle Iskencenin Cezasizlig1 Sorunu, insan Hak-
lar1 Dernegi, Bas Yay Organizasyon iktisadi Isletme, Ankara, 2006, s. 23.

5 Giines, Seyithan; Teori ve Uygulamada Kisi Ozgiirliigii ve Giivencesi, Kazanc1 Kitap Ticaret
AS., Istanbul, 1998, s. 92.

6 Gemalmaz, Mehmet Semih; Ulusaliistii insan Haklar1 Hukuku Isiginda Avrupa Insan Haklar
Sozlesmesi (Madde 3/iskence Yasagi Analizi) Ankara Barosu Yaylari, Ankara, 2006, s. 25.
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1992 yilinda TBMM’de insan Haklar1 Komisyonu kurulmus ve bu ko-
misyon diger insan haklar1 ihlallerinin yaninda iskenceye iliskin iddialar
aragtirmis ve bu konuda elde ettigi bilgileri kamuoyuyla paylagmistir. Her ne
kadar bu komisyonun bir yaptirim giicii yoksa da degisik partilerin milletve-
killeri tarafindan olusturulan, bagimsiz bir komisyon olmasi nedeniyle rapor-
lar1 6nemlidir. Komisyonun raporlart kamuoyunda iskenceye kars1 bir baski
olusturabilmektedir.

Nasil ki diinyadaki higbir iilkenin iskence konusunda sicili temiz degilse,
ne yazik ki Tiirkiye’de de zaman zaman daha siddetli, zaman zaman ise daha
kontrol edilebilir bir diizeyde iskencenin varligindan s6z etmek gerekmekte-
dir. Iskencenin varligi nedeniyle Avrupa Insan Haklar1 Mahkemesi nin verdigi
tazminat kararlar1 Tiirkiye nin bagini agritmaktadir. Hatta bunun sonucunda
26.3.2002’de Devlet Memurlar1 Kanunu’'nda yapilan bir degisiklikle, “isken-
ce ya da zalimane, gayri insani veya haysiyet kirict muamele suglari nedeniyle
AIHMce verilen kararlar sonucunda Devletce 6denen tazminatlardan dolayi
sorumlu personele riicu edilebilmesi’ne olanak saglanmaigtir.

I1. Uygulamada Iskence

Tiirkiye, 12 Eyliil 1980°de yapilan askeri darbeden sonra 2000’11 yillara
kadar gecen siirede uluslararas1 platformda da sik sik olaganiistii hal politika-
lar1 ve yapilan iskenceler, kotii muamelelerle anilmaktaydi. Iskence iddialar:
daha cok Istanbul, Ankara ve Izmir gibi biiyiik sehirlerde ve agirlikli olarak
emniyette gerceklesmekte (%40) ve iskence faillerinin %45 ini polis ve komi-
serler olusturmaktadir.” 1990 ile 2000 yillart arasinda igkence magdurlarinin
biiyiik kismini 6grenciler olusturmaktadir. Bu yillarda sik sik gézaltinda ka-
y1p olan ya da balkondan atlayan, kendini asan insanlardan s6z edilmektedir.
1995-2000 yillar1 arasinda polislerce gozaltina alinan 62 yurttag “cesitli ne-
denlerle” 6lmiis, bunlarmn bir boliimii intihar etmis, bir boliimii ise gézaltinda
gecirdikleri rahatsizliklar sonucu hayatlarin yitirmiglerdir.®

2000 yilinda igkenceye duyarliligin artirilmasi ile ilgili onemli bir olay
olmustur. Aslinda kolluk kuvvetlerinin hep iskence yapildigindan bahsedil-

7 Goregenli, Melek/ Ozer, Evren; Medya ve insan Haklari Orgijtlerinin Verilerinden Hareket-
le 1980’lerden Giiniimiize Iskence: Epidemiyolojik Bir Baslangic Calismasi, Tiirkiye Insan
Haklar Vakfi Yaynlari, No: 70, Ankara, 2010, s. 12.

8 Saymaz, Ismail; Sifir Tolerans, Iletigim Yayinlari, Istanbul, 2012, s. 27.
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mesine, hatta bu igkenceler sirasinda belirli aletlerin kullanildig1 séylenmesi-
ne ragmen bu bilgi hi¢ kanitlanmamistir. O donem iktidarda olan Demokratik
Sol Parti’nin milletvekili ve ayn1 zamanda Insan Haklarii Inceleme Komis-
yonu Baskani olan Sema Pigkinsiit emniyet merkezlerini ve polis karakol-
larimi inceleyip, baskinlar yapmigtir. Baskin sonucu bulunan Filistin askisi
TBMM’ye gotiiriilmiis ve kamuoyuna aciklama yapilmistir.” Bu gelisme
Tiirkiye’de iskence konusunda resmi bir politika degisikligine gidilmesi gere-
gini giin yliziine ¢ikarmistir. Buna ragmen bu konudaki sorunlarin varligi de-
vam etmektedir, ancak iskence iddialarinin 2000’den sonra giderek azaldigin
belirtmek gerekir. (2000°de 972 kisi, 2001°de 894, 2002’de 879, 2003’te 924,
2004°te 922, 2005°te 675, 2006°da 333, 2007°de 438, 2008°de 397, 2009°da
406, 2010’da 362 kisi iskence gordiigiinii belirtmistir).

Yine de bu durumun iyimserlige yol agmamas: gerekir, ciinkii iskencenin
ispatlanmasini giiclestirmek amaciyla “kayit dis1 gozaltilar”in gergeklestigi
bilinmektedir.'"” Bu uygulama, iskence ve kotii muamelelerin onlenmesi ama-
ciyla yapilan hukuki diizenlemeleri etkisiz birakmaktadir.' iskence iddiala-
rinin ispatlanmasi konusunda giicliik ¢ikmaktadir. Bu nedenle goézalti sira-
sindaki kayitlarin diizenli bir sekilde tutulmasini saglamak gerekmektedir.'
Ayrica ispatlanan iskence iddialar1 ya gorev yerleri degistirilerek olay unut-
turulmakta'® ya ¢ok az siirelerle cezalandirilmakta, bu cezalar ertelenmekte
ya da tiimiiyle cezasiz kalmaktadir. Bazi olaylardan sonra iskence faillerinin
terfi ettiklerine dahi rastlanilmaktadir.'* Iskencenin cezasiz kalmasi, bu sugun
tekrar islenmesine firsat vermekte, bilgi ve kanit elde etmek i¢in iskencenin
bir yontem olarak uygulanmasina sebebiyet vermektedir.

IV. Iskencenin Cezasiz Kalmasi Sorunu

Iskence her iilkede az ya da ¢cok olmaktadir. Uygulamadan anlasildigina
gore, bunu demokratik ve gelismis iilkeler dahi tiimiiyle engelleyememekte-
dirler. iskence sucunun hi¢ degilse en aza indirilebilmesi icin iskencenin ceza-

9 Erdal, s. 113.

10 Saymaz, s. 41.

11 TIHV Tedavi ve Rehabilitasyon Merkezleri Raporu 2010, TIHV Yayinlari, Ankara, 2011, s. 28.

12 Tezcan, Durmug/Erdem, Mustafa Ruhan/ Sancakdar, Oguz; Avrupa Insan Haklart Sozlesmesi
Isiginda Tiirkiye’nin Insan Haklar1 Sorunu, Seckin Yayimcilik, Ankara, 2004, s. 277.

13 Saymaz, s. 170.

14 Saymaz, s. 105; 119.
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siz kalmamasi gerekmektedir. Cezanin etkin bir sekilde uygulanamamasi, bu
sucun islenme oraninin artmasina neden olmaktadir. Tiirkiye’de ise maalesef
iskencenin cezalandirilmadigina iligkin yaygin bir alg1 vardir.

Iskencenin cezalandirilmamasina drnek olarak Istanbul’daki vakalar veri-
lebilir. TBMM Insan Haklar1 inceleme Komisyonu’nun 2009 tarihli raporun-
da 2003-2007 yillar1 arasinda igkence ve kotii muamele nedeniyle toplam 338
polise igskence saviyla sorusturma ac¢ilmistir. Bunlardan 35’ine dava agilmistir.
2008 yilinda dava agilmamis, 14 su¢ duyurusu takipsizlikle sonu¢lanmustir.
2009’a kadar 431 polis memurundan 290’1 icin takipsizlik, 64’ii i¢in beraat
cikmistir. Goriildiigii gibi iskence iddialarinin sayisi oldukga yiiksektir, ancak
tek bir polis dahi ceza almamigtir. Ayrica zor kullanma sinirinin asilmasi ve
efrada kotii muamele iddiasina iligkin olarak 1588 polis hakkinda adli islem
yapilmis, yalnizca 19°u ceza almistir. Iki suclamadan 6tiirii 2140 polis hakkin-
da agilan idari sorusturmalar sonunda 43’iine ceza verilmistir.'

a) Hukuki Diizendeki Eksiklikler

TCK. sugun faili olarak kamu gorevlilerini gostermistir, bu su¢ herkes ta-
rafindan iglenebilen suglardan degildir.'® Bu, bazi durumlarda islenen suglarin
iskence kapsamina alinmamasi sonucunu dogurmustur: Ornegin Cocuk Esirge-
me ve Sosyal Hizmetler Genel Miidiirliigii’ne bagl bir olayda ¢ocuklara bakici-
lar tarafindan yapilan sistematik igkence, bu bakicilar kamu gorevlisi sayilma-
digindan fiil iskence sugu kapsaminda degerlendirilmemistir. O nedenle sucu
isleyecek faillerin kimleri kapsayacag bir kere daha degerlendirilmelidir."”

Iskence sug olarak kabul edilmesine karsin polisin yetkilerini diizenleyen
kanunda'® 2007 yilinda degisiklik yapilinca, polisler silah ve zor kullanmaya
yetkili kilinmistir. Bunun sonucunda iskence iddialar1 artmus, silah kullanma
nedeniyle de 2007-2012 yillar1 arasinda 127 kisi 6lmiistiir.

TCK’nin 243. maddesi iskence ve benzeri kotii muameleler yapilmasini,
245. maddesi de kamu giiciinii kullananlarin, kisilere kotii muamelede bulun-

15 TBMM insan Haklari inceleme Komisyonu Istanbul flindeki Karakollarda Yapilan inceleme
Sonucunda Hazirlanan Rapor, Ankara, 6 Ocak 2009, s. 66.

16 Bakim, Sevi; 5237 Sayili Tiirk Ceza Kanunu’nda i§kence Sugu, Beta Basim A.S., Istanbul,
2008, s. 92.

17 Erdal, s. 26.

18 Polis Vazife ve Salahiyetleri Kanunu’nda Degisiklik Yapilmasina Dair 5681 Sayili Kanun
14.6.2007°de yiiriirliige girmistir.
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masini cezalandirmaktadir. Iskencenin ortaya ¢ikarilmasi halinde dahi, bunu
yapan kamu gorevlisinin yargilanmasinda yasadaki diizenleme nedeniyle si-
kintilar yasanmistir. Memurlarin gorevleri sirasinda isledikleri suglarda so-
rusturma ve kovusturma agilmasi idari izin kosuluna baglanmistir. Bu nedenle
ornegin 2000-2005 yillar1 arasinda 118 iskence, 1095 kotii muamele iddiasi
hakkinda sorusturma/yargilama izni verilmemistir. Bu durum iskence iddia-
lart s6z konusu oldugunda 6nemli bir cezasizlik engeli olarak kullanilmustir."
2003 yilinda getirilen bir degisiklikle bunun iskence ve kotii muamele sugla-
rinda sdz konusu olamayacagi, savcilarin memurun bagl bulundugu amirden
izin almaksizin sorusturmaya baslayabilecegi diizenlenmistir.® Ancak, kimi
savcilar alistiklar uygulamadan vazgecmemisler, iskence ve kotii muamele-
leri, kolluk hizmetleri sirasinda gergeklestirilen siddet eylemleri kapsaminda
degerlendirilerek, sucu kapsaminin disina ¢ikartmislar ve idari izin prosedii-
riiniin igletilmesini saglamiglardir.”!

b) Iskencenin Denetim Mekanizmalari

Tiirkiye’nin sistematik iskence ve kotii muamelenin engellenmesine yo-
nelik sorumlulugu hem ulusal hem de uluslararasi bir sorumluluktur. Tiirkiye,
Avrupa Insan Haklar1 Mahkemesi’ne sadece tiim kamu gorevlilerinin konuyu
denetim altinda tutacaklarin1 ve ayrica i¢ hukukta ve uygulamada alinan 6n-
lemlere iliskin periyodik raporlar sunmay1 vaat etmigtir.*

Iskencenin cezalandirilmasi kanisinin yerlestirilmesi, bu sugu isleyenle-
rin bedelini 6demeden bu tutumlarini siirdiiremeyeceklerini anlamaya katkida
bulunur.?® Bu vaadin tutulmasi, iskenceyi bagimsiz kurumlarin denetlemesi,
objektif sonuclarin elde edilmesi icin onemlidir. Yargi organlari, insan hak-
larmn1 koruyan ve uygulayan kuruluslardir.** Tiirk hukuk sisteminde iskence
iddialarim1 savci denetlemekte, delilleri ise polisler toplamaktadir. Etkili so-

19 Erdal, p. 121-122.

20 Tezcan/Erdem/Sancakdar, p. 268.

21 Erdal, p. 123.

22 Gemalmaz, Mehmet Semih; Ulusaliistii Insan Haklar1 Hukukunda Iskencenin Onlenmesi,
Amac Yaymcilik, Istanbul, 1990, p. 95.

23 Giffard, Camille; I§kencenin Rapor Edilmesi, Essex Universitesi Insan Haklar1 Merkezi, Ege-
tan Basim Yayim Tanitim LTD. Sti, 2001, p. 42.

24 Ciicen, Kadir; Insan Haklari, MKM Yayincilik, Bursa, 2011, p. 198.
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rusturma yapilmasi i¢in cogu zaman olaylar1 bilen ancak 6rtbas eden amirler-
ce degil, sivil birimlerce yapilmalidir. Boylece mesleki dayanigsmanin iskence
sucunu Ortmesine engel olunabilir. Ayrica iskence sorusturmasinin hizla ya-
pilmas1 gerekmektedir. Agir ve hantal bir sorusturma siireci, hem davalarin
zamanagimina ugramasina neden olmakta hem de yargilamadan saglikli so-
nu¢ alinmasini engellemekte ve adalet beklentisinin hiisrana ugramasina yol
agcmaktadir.® 2003 yilinda yapilan yeni bir diizenleme ile iskence iddialarinin
sorusturmalarinin ve kovusturmalarinin acele islerden sayilacag: kabul edil-
mistir.?® Uygulamada bazen iskence yapildigina yonelik giiclii deliller varsa,
yargilama sonucunda cezalandirma kaginilmaz goziikiiyorsa, iskence yargila-
mas1 zamana yayilmaktadir.”’

Polisler sorusturma sirasinda ve dava siirecinde isten el cektirilmemekte
ve tutuksuz yargilanmaktadir.?® Iskence gibi 6nemli bir iddianin oldugu yerde
ciddi kanitlar ve siiphe varsa, ayni polisin ¢alismaya devam etmesi yeni bir
iskence vakasina yol acgabilecegi gibi, delillerin karartilmasi da soz konusu
olabilir.

Iskencenin kanitlanmasinda doktor raporlarinin 6nemi biiyiiktiir, isken-
ce magdurunu inceleyip durumu objektif olarak bir belgeye aktarmak doktor-
larin gorevidir. Fiziki bulgular olmadiginda iskencenin manevi de olabilecegi
unutulmamalidir. Raporlar tibbi bilgileri olmayan hukukc¢ularin anlayacagi
dilde yazilmalidir.?® Bu gorevi yerine getirmeyen doktorun da cezalandirilma-
s1 gerekmektedir. Iskence iddiasinda bulunan kisinin kendi sececegi doktora
muayene olma olanaginin olmasi raporlarin objektivitesini artiracaktir.*

25 Dogru, Osman; Insan Haklar1 Avrupa Sozlesmesi Hukukunda Iskence ve Kotii Muamele Ya-
sagi, Legal Yayincilik, 2006, Istanbul, s. 181.

26 Tezcan/Erdem/Sancakdar, s. 275.

27 Erdal,s. 178.

28 Saymaz, s. 258.

29 Kok, Ahmet Nezih; “I§kence Iddialarmin Fiziksel Degerlendirilmesi ve Raporlandirilmasi”,
Iskencenin Onlenmesi ve Istanbul Protokolii, Ed.: Tlyas Dogan, Ozkan Matbaacilik, Ankara,
2009, s. 82-83.

30 Eryilmaz, Bedri; “Istanbul Protokolii Cercevesinde Iskencenin Sorusturulmasi ve Belgelen-
mesi”, 1§kencenin Onlenmesi ve Istanbul Protokolii, Ed.: Hyas Dogan, Ozkan Matbaacilik,
Ankara, 2009, s. 115.
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¢) Polisin Evrakta Sahtecilik Yapmasi, Yalanci Tanik Bulmasi, Delil
Yok Etmesi

Savunma hakkina zarar vermemek i¢in sorusturma evresindeki usul is-
lemleri gizlidir. Bu gizlilik iki sekilde saglanir: Islemlerde ilgililerden baska
kimse hazir bulunmaz, arastirma sonuclart kamuyla paylasilmaz.’' Sorus-
turma doneminde savciya yardim eden ve bir sug¢ islendiginde suga iligkin
delilleri toplayan gorevliler kolluk kuvvetleridir. Ancak eger sucu kendileri
isliyorlarsa, delillerin kaybolmasi1 ya da degistirilmesi konusunda, mesai ar-
kadaglarinin bu konuda birbirlerine yardim ettikleri goriilmektedir. Bu durum
sorusturmanin gizli yapilmasi geregini ihlal etmektedir. Ornegin Nijerya’dan
Tiirkiye’ye futbol oynamak icin gelen ve polis merkezinde polisin silahindan
cikan kursunla 2007’de hayata veda eden Festus Okey’in kanli gomlegi bulu-
namamis ve isin aci tarafi da kimse bundan sorumlu tutulmamistir.? Gozal-
tinda yaralanan Mustafa Kiikce bir baska ornektir. Olayin gerceklestigi polis
karakolunda Kiik¢e’nin hi¢bir kamera kaydinin bulunmadigi saptanmustir.*
Oysa mevcut hukuki diizenleme bu degildir ve bir¢ok karakolda kamera var-
dir.** Bundan bagka polislerin yaptig1 iskencenin ortaya ¢ikmamasi icin gere-
kirse sahte taniklar bulunmaktadir. 2010 yilinin Ekim ayinda Istanbul’da bir
parkta arkadaslariyla icki icerken bir polisin “icki icmeyin” uyarisim dikkate
almayan Giiney Tuna 7-8 polis tarafindan doviilmiistiir. Bir arkadas: tarafin-
dan cep telefonuna kaydedilen bu olay, ayrica MOBESE kameralar1 tarafin-
dan da belgelenmistir. Ancak olay sonrasi ortaya ¢ikan bir tanik Tuna’nin
kendisini yaraladigini ileri stirmiistiir.>> Gozaltina alinma, saliverilme gibi du-
rumlarda tutulan kayitlarin saatleri degistirilebilmektedir. 2010°da Istanbul’da
vuku bulan bir olay sonras1 yapilan teknik incelemede bilgisayardaki yedi do-
kiimanda degisiklik yapildigi saptanmuis, ifadesi alindiktan sonra saliverilen
kisinin aslinda kendisi gittikten sonra ifadesinin diizenlendigi, degistirildigi
ve sonra imzalatildig1 ortaya ¢ikmigtir.’

31 Centel, Tankut/ Zafer, Hamide; Ceza Muhakemesi Hukuku, Beta Basim A.S., Istanbul, 2012,
s. 89.

32 Saymaz,s. 57.

33 Uluslararasit Af Orgiitii Raporu, Ulusalararas1 Af Orgiitii Yaynlari, Istanbul, 2009, s. 359.
34 Tezcan/Erdem/Sancakdar, s. 277.

35 Saymaz,s. 183.

36 Saymaz, s. 331.



20 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi - 2015/1

d) Samign Itibarsizlastirlmasina Yonelik Sahte Deliller Yaratilmasi ya
da Zaten Itibarsiz Bir Kisi Olduguna Iliskin Bilgilerin Toplanarak,
Iskenceyi Hak Ettigi Goriintiisii Verilmeye Calisilmasi

Bu, sokak cocuklarmin, travestilerin, escinsellerin, azinliklarin, baz1 et-
nik kimlige sahip olanlarin (6rnegin Romanlarin®’) siklikla basina gelen bir
durumdur.®® Bu durum bazi kesimlerin ayrimeciliga ugramalarina neden ol-
makta, ayn1 zamanda anayasada belirtilen esitlik ilkesini de ihlal etmektedir.*
Iskenceye ugrayanlar otekilestirilerek, kriminal ya da siddete egilimli kisiler
olduklart izlenimi yaratilarak*’ kolluk kuvvetlerini zor kullanmaya mecbur et-
tiklerine iligskin bir goriintii yaratilmaya ¢alisiimaktadir. Oysa ki bir¢ok olay-
da, travestiler sadece oradan ge¢mekte*!, sokak ¢ocuklar1 sadece bir sigara i¢in
yanagmakta, bu insanlarin bir su¢ igleme kast1 bulunmamaktadir. Bu durumda
sadece toplumun kiyisinda yasiyor olmak, iskence gormeyi normallestirmek-
tedir, ciinkii insanlar kafalarinda digerlerini insanliktan ¢ikardiklarinda, mer-
hamet gibi insana 6zgii oldugu kabul edilen degerlere ters diisecek bicimde
davranmalart daha kolaylasir.** Kendisine iskence edilen kisinin de durumu
boyledir, iskencenin bir nedeni oldugu, hak edildigi diisiiniilmekte ve mesru-
lastirilmaktadir. Hatta bazi1 durumlarda igskence faili oldugu iddia edilenler de
gorevlerini yapmalarina engel olundugunu®, kendilerine hakaret edildigini,*
tahrik edildiklerini iddia ederek sikayetci olmakta, kars1 dava agmakta ve ken-
di hakliliklarini ispatlamaya calismaktadirlar. Bu iddia bir¢ok olayda kullani-
lan bir sindirme yontemi olarak ortaya ¢ikmakta ve iskence magduru oldugu-
nu iddia edenler polise direnmekten, hakaret etmekten ceza almaktadir ya da

37 Cayir, Kenan; “Gruplararas Iliskiler Baglaminda Ayrimcihik”, Ayrimcilik. Cok Boyutlu Yak-
lagimlar, Der.: Kenan Cayir-Miige Ayan Ceyhan, Istanbul Bilgi Universitesi Yayinlari, Istan-
bul, 2012, s. 12.

38 Saymaz, s. 76.

39 Goregenli, Melek; “Onyargi ve Ayrimciligi Azaltmak”, Ayrimcilik. Cok Boyutlu Yaklagim-
lar, Der.: Kenan Cayir-Miige Ayan Ceyhan, Istanbul Bilgi Universitesi Yaymlari, Istanbul,
2012, s. 249.

40 Saymaz,s. 177.

41 Saymaz, s. 76; 198 vd.

42 Goregenli, Melek; “Ayrimciligin Mesrulagtirtlmasi”, Ayrimeilik. Cok Boyutlu Yaklagimlar,
Der.: Kenan Cayir-Miige Ayan Ceyhan, Istanbul Bilgi Universitesi Yayinlari, Istanbul, 2012,
s. 69.

43 Saymaz,s. 161.

44 Saymaz,s. 165.
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iskenceyi yapanlarin cezalar1 haksiz tahrik gibi nedenlerle azaltilmaktadir.*
Bu yontem iskence magdurunu sanik haline getirmekte, her iki dava birbiriyle
baglantilandirilmakta, iskence iddias1 bagimsiz olarak yargilanmamaktadir.*

e) Egitim

Goriildiigii gibi Tiirk hukuk sisteminde iskencenin engellenmesine yone-
lik bir¢ok diizenleme vardir. Ancak uygulamada iskenceyi tiimiiyle ortadan
kaldirmak miimkiin olmamaktadir. Kolluk kuvvetleri egitimleri sirasinda in-
san haklarina iliskin egitim almaktadirlar. Ancak bazi durumlarda gorevlerini
yerine getirirken agilmamasi gereken sinirlar1 asmakta ve zor kullanmakta-
dirlar. Emniyet giiclerinin tepesinde olanlar dahi polisin kuvvet kullanmasini
hos karsilamakta ve bu zihniyet degismemektedir.*’” Gereksiz siddet kullanimi
ya da orantisiz kuvvet kullanma sorun yaratan bir durum olarak kalmakta-
dir. Ozellikle toplu gosterilerde son donemlerde artan biber gazi kullanimi
Oliimlere neden olmus, polisin gereksiz yere ya da orantisiz siddet kullandigi
durumlar olmustur. En agir sugu igleyen bir insanin dahi yargilanmaya hakki
vardir, o kisinin cezasim verecek kisiler de emniyet giicleri degildir. Sug is-
leyen kisilerin degersiz goriilmesi beraberinde iskence olasiliklarini da getir-
mektedir. Bu nedenle, insan haklar1 egitimini, bu egitimi verecek kisilerden
baslayarak, okul oncesine kadar yayginlastirmak ve 6zellikle emniyet giicleri-
nin her kademesinde zaman zaman hatirlatilarak verilmesinde fayda vardir.*s
Bu, hukuk devletinin gereklerinden biridir.

Sonuc¢

Devletin igskencenin Onlenmesi konusunda yiikiimliiliigii vardir. Tirk
hukuk sistemine bakildiginda genel olarak yasal diizeyde bu yiikiimliiliigiin
yerine getirildigi goriilmektedir. 2012 yilinda kurulan Insan Haklar1 Yiiksek

45 Saymaz, s. 244. Goregenli, Melek, “Temel Kavramlar: Onyargi, Kalipyarg: ve Ayrimcilik”,
Ayrimcilik. Cok Boyutlu Yaklagimlar, Der.: Kenan Cayir-Miige Ayan Ceyhan, istanbul Bilgi
Universitesi Yayinlari, Istanbul, 2012, s. 18-19.

46 Erdal, s. 160.

47 Saymaz, s. 109.

48 Kucuradi, Ioanna; “Insan Haklar1 Egitimi ve Dayamsma Icin Egitim: Egitimcilerin Egitimi”,
Cev.: Biilent Peker, Insan Haklari, MKM Yaymecilik, Bursa, 2011, s. 288. Eren, Abdurrahman;
“Birlesmis Milletler Sisteminde Iskence Yasag1 ve Koruma Mekanizmalar1”, Iskencenin On-
lenmesi ve Istanbul Protokolii, Ed.: Hyas Dogan, Ozkan Matbaacilik, Ankara, 2009, s. 137.
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Kurulu ve Kamu Denetciligi Kurumu da igskence ve kotii muamelenin 6n-
lenmesine katkida bulunabileceklerdir. Ancak iskencenin Oniine tam olarak
gecilememektedir. Sorunlar daha ¢ok uygulamaya yonelik olduguna gore, 6n-
celikle bu sucu isleyebilecek, sorusturabilecek, yargilayabilecek kisilere insan
haklar1 egitimi verilmeli, zihniyetin degismesi saglanmali, iskence yapildiysa
bunun cezasiz kalmasi engellenmelidir. Bir iilkenin bu alanda sabikasinin ¢ok
olmas1 hem vatandaslar1 hem de uluslararasi kamuoyu nezdinde prestij kaybi-
na ugramasina, adalete olan giivenin zedelenmesine neden olmaktadir.
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Deniz Alanlarina Erisimin Engellenmesi ve
Bolgenin Kapatilmasi Stratejileri Isiginda
Gemi Savar Fiize Harbine Iliskin Hukuki

Meselelerin Yeniden Incelenmesi

Dr. Bleda R. KURTDARCAN*

Ozet: Gemiden ya da havadan firlatilan giidiimlii gemi savar fiizeleri yaklagik yarim
yiizyildir su istii harbinin icra edilmesinin temel araci haline gelmistir. Oysa az sayida
da olsa su iistii angajmanlarinin gemi savar fiizeleriyle icrasi ile elde edilen tecriibeler
gostermektedir ki bu silahlar, sahip olduklar yiiksek teknolojiye ragmen, denizdeki si-
lahl1 ¢atigmalar hukukunun da temel kuralini tegkil eden ayirim gézetme ilkesine riayet
etmekte giicliik cekmektedir. Bu durum 6zellikle sivil ve tarafsiz gemilerin yogun bulun-
dugu deniz iletigim hatlar1 iizerinde ve de hasmin elektronik harp uyguladig: ortamlar-
da kullanilmas: halinde daha ciddi bir hal almaktadir. Dolayisiyla giiniimiizde Cin Halk
Cumbhuriyeti’nin Dogu Cin ve Giiney Cin Denizlerinde iistii kapali bir sekilde Birlesik
Devletler donanmasina karst benimsemis oldugu gemi savar fiizelerine dayali erisimin
engellenmesi ve bolgenin kapatilmasi stratejisi diinyanin en yogun deniz trafigine sahip
alanlarindan biri olan bu bolgede yakin gelecekte gergeklesebilecek bir su iistii harbinin
yiiritiilmesinde ciddi hukuki sorunlar ¢ikaracak potansiyele sahiptir. Bunun sonucu ola-
rak, giiniimiizde artan konvansiyonel su iistii savag riski 1s181nda ilgili devletlerin, gemi
savar filize giidiim teknolojilerini ve bu fiizelerin kullanim doktrinini denizdeki silahli
catigmalara iliskin hukukun gereklerine uygunlugu saglayacak sekilde gelistirmesi ge-
rekmektedir.

Anahtar kelimeler: Gemi savar fiizeler, denizdeki silahli catigsmalara iligkin hukuk,
ayirim gozetme ilkesi, deniz alanlarina erisimin engellenmesi ve bdlgenin kapatilmasi

stratejisi, Dogu ve Giiney Cin Denizleri.

*

Galatasaray Universitesi Hukuk Fakiiltesi Milletleraras1 Hukuk Anabilim Dali.
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Revisiting some legal problems as regards the
anti-ship missile warfare in the light of the
current Anti Access/Area Denial Strategies

Abstract: Surface and air launched guided anti-ship missiles (ASM) have been the
principal means by which surface warfare has been conducted for almost half a century.
However, limited experience of surface engagements conducted by long range anti-
ship missiles is indicative of the fact that although highly sophisticated, these weapons
systems have difficulties complying with targeting law’s basic principle: discrimination.
This fact is all the more threatening in cases of surface warfare conducted on the sea lanes
of communications where there is heavy civilian and neutral merchant vessel traffic and
where the enemy conducts defensive electronic warfare. As a result, it becomes clear
that to this day China’s anti access/ area denial strategy based on heavy use of ASMs
and adopted implicitly against the U.S. Navy has the potential of creating serious legal
problems in the conduct of a surface warfare which could take place in a region hosting
some of the world’s busiest sea lanes of communications, should the tensions between
the U.S. and its allies in the region and China turn into armed conflict. Therefore it is
important today for the relevant states, to understand the shortcomings of ASMs and
develop new guidance technologies and comprehensive doctrines on the use of ASMs in
order to be able to conduct surface warfare in conformity with the law applicable to armed
conflicts at sea.

Keywords: Anti-ship missiles, law applicable to armed conflicts at sea, principle of
discrimination, anti-access/ area denial strategy, East and South China Sea

Alt1 Giin Savasi’nin sona ermesinden birka¢ ay sonra, 21 Ekim 1967°de
Sina sahili boyunca rutin devriye goérevini yiiriiten Israil’e ait INS Eilat,
Misir’in Port Said sehrinin yaklagik 25 km aciginda iken kendini aniden o
sirada sehrin limaninda bulunan Misir donanmasina bagh bir Komar sinifi
hiicumbottan firlatilan Sovyet yapimi SS-N-2 Styx radar giidiimlii gemi savar
fiizesinin hedefinde bulmustu. 2. Diinya Savasi’nda gorev almig 1700 tonluk
bir Z sinif1 Ingiliz destroyeri (HMS Zealous) olan INS Eilat’m kaptan, diir-
biinle ufuk taramasi yapilirken fark edilen fiize firlatihis1 karsisinda hemen
kagis manevrasi baglatmis ve gemiyi gelen fiizeye en kiigiik hedef profili su-
nacak sekilde dondiirmeyi basarmisti. Ancak ne bu manevra, ne de gemideki
ucaksavar top ve makineli tiifekleri ile fiizeye dogru acilan ates gemiyi kurtar-
maya yetmeyecekti. Nitekim ilk fiize gemiyi vurdugunda geminin iletisim ve
tahrik sistemleri kullanim dis1 kalmisti. 90 dakika sonra gelen ikinci saldirida
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ise bagka bir SS-N-2 fiizesi geminin cephaneligine isabet edecek ve 47 Israilli
denizcinin 6liimiine sebep olarak destroyeri batiracakti.'

Hicbir sekilde diinyanin 6nde gelen deniz giicleri arasinda sayilmayacak
Israil ve Misir arasinda, ilk bakista hicbir sekilde taktik ve stratejik acidan de-
niz savaglari icin 6zellik arz etmeyen bu iki gemi arasindaki angajman aslinda
oldukca devrimsel bir olguya isaret etmekteydi. INS Eilat, gemiden firlatilan
bir gemi savar fiizesi ile batirilan ilk savas gemisiydi. Bundan boyle diinya
donanmalari, deniz savasi taktiklerini gekillendirecek baslica etmen olacak
gemi savar fiizeleri ¢agina girmis olmaktaydi.> Gergekten de 1967°de gemi-
den gemiye atilan ilk gemi savar fiizesinin hedefini imha etmesini miiteakiben
yiizyilin sonuna kadar 450°den fazla gemi, Sovyet yapimi SS-N-2 ve daha
gelismis ardili veya muadili olan gemiden atilan gemi savar seyir fiizeleri ya
da havadan atilan gemi savar seyir fiizeleri tarafindan vurulmustur.?

2. Diinya Savasi’ndan itibaren deniz savaglarinin icrasinda 6ne ¢ikan ugak
gemisi konuglu deniz havacilig1 araciyla yiiriitiilen angajman konseptine karsi
Sovyetler tarafindan gelistirilen yanit olarak ortaya ¢ikan uzun menzilli gemi
savar fiizeleri, ilk kez dizayn edildikleri 1960’11 yillardan sonra teknolojik ge-
lismelere paralel olarak evrim gecirmis ve 80’li yillarla birlikte giiniimiizde
sahip olduklar1 daha da uzatilmig menzil ile seyir yeteneklerini kazanmiglardir.*
Gemilere saldirmak iizere, deniz yiizeyi lizerinde ¢ok algak irtifada sanki dalga-
larin iizerinden sekermis gibi ucarak seyreden uzun menzilli gemi savar fiizele-
r1 ilk dizayn edildikleri zamandan giiniimiize ikili bir giidiim sistemi ile hedef-
lerine yonlendirilegelmislerdir. Seyir sathasinda eylemsizlik ve GPS giidiimii
ile yonlendirilen bu fiizeler, hedefe saldirinin gerceklesecegi terminal sathada
ise aktif radar giidiimii ile hedefe yonlenmektedirler. Ayrica bunlari deniz yiize-
yinin iizerinde belirli bir irtifada tutacak bir radar altimetresi de bulunmaktadir.®

1 R. G. Grant, Battle at Sea, 3000 years of naval warfare, Dorling Kindersley, 2008, s.342;
Chris McNab, Hunter Keeter, Tools of Violence, Guns, Tanks and Dirty Bombs, Osprey
Publishing, 2008, s.229.

2 Capt. Wayne Hughes, Fleet Tactics and Coastal Combat, 2nd Edition, U.S. Naval Institute
Press, 2000, s.149.

3 Hughes, s. 3.

4 Edward Luttwak, Stuart Koehl, The Dictionary of Modern War, Gramercy, 1991, s. 38.

5 Andrea De Martino, Introduction to Modern EW Systems, Artech House, 2012, s.13.

Her ne kadar gemi savar fiizeleri icin en yaygin terminal satha giidiim sistemi aktif radar
glidiim olsa da terminal safhada bunun yerine pasif IR giidiim ya da yar1 aktif radar giidiim
sistemleri kullanan gemi savar fiizeler de mevcuttur. Bkz. Luttwak, Koehl, s. 39.
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Ik gelistirildikleri zamandan beri donemlerinin en ileri teknolojileri ile
donatilan gemi savar fiizelerinin kullaniminin denizdeki silahli ¢atigmalar
hukuku agisindan yaratabilecegi sorunlara oldukc¢a erken tarihlerden itibaren
dikkat ¢ekildigi goriilmektedir. Nitekim Prof. O’Connell daha 1972 yilinda
gemi savar fiizelerinin kullaniminin hukukiligine iligkin olarak su satirlart
yazmistir: “Sorulmasi gereken sorular deniz fiizelerinin kullanilmas1 halinde
uygulamada askeri ve sivil hedef ayrimina saygi gosterilmesine ve tarafsiz
gemilerin saldirilardan dokunulmazli§ina yonelik mevcut uluslararast hukuk
kurallarina riayet edilip edilemeyecegidir.”®

Nitekim yaklagik 10 y1l sonra 1981-1987 arasindaki Iran-Irak Savagi’nda-
ki uygulamalar ile bu sorunun ne kadar yerinde ve gecerli oldugu goriilecektir.
1970’1ler ve 80’lerin basindaki devletler arasi konvansiyonel silahli ¢atisma-
larda bircok kereler kullanilmis olsa da, gemi savar seyir fiizelerinin tarih
boyunca goriilen en yaygin kullanimi bu savasta Basra Korfezi’'nde seyreden
tanker ve diger ticari gemilere karsi olmustur.” Ticari gemilere kars1 Iran ve
Irak tarafindan karsilikli olarak 7 yil boyunca yiiriitiilen, 400’den fazla ge-
minin vurulmasina ve 100’den fazla geminin batmasina neden olan Tanker
Savaglari’nda yapilan bu saldirilarin yarisindan fazlasi gemi savar seyir fii-
zeleri ile gerceklestirilmis ve bu fiizeler gemilere verilen en agir zararlarin
kaynaginda bulunmustur.® Ayrica yine bu donemde dogrudan hasmin savas
ve destek gemilerine yonelik su iistii harbinin icrasinda kullanilan gemi savar
fiizelerinin operasyonel kosullarda ongoriilmeyen bir gekilde tehlikeli bazi
davraniglar sergileyebilecegi de tecriibe edilmistir.

Denizdeki silahli catismalar hukukunun su iistii savasina iliskin temel
kurallari

Su iistii muharebelerinin yiiriitiilme araci olarak gemi savar fiizelerinin
ilk kullanimlarindan itibaren denizdeki silahli catismalar hukuku acisindan
yarattiklar1 meseleleri daha detayli olarak incelemeye ge¢meden evvel bu

6 David O’Connell, “The Legality of Naval Cruise Missiles”, American Journal of International
Law, 1972, vol: 66 s.785.

7 Hughes, s.149.

8 Hughes, s.149. Bu saldirilar gemiden, karadan ve havadan atilan gemi savar fiizeleri ile icra
edilmis ve bu fiizelerin 8 ayr tipi taraflar tarafindan kullanilmistir. James Busuttil, Naval We-
apons Systems and The Contemporary Law of War, Clarendon Press Oxford, 1998 s.195.
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hukukun konuya iliskin kurallarin1 kisaca ortaya koymak gerekmektedir. Ni-
tekim ancak denizdeki silahli ¢atigsmalar hukukunun 6zellikleri ve karadaki
silahli ¢atigmalart diizenleyen hukuk kurallarindan farkliliklar1 kavrandigi
takdirdedir ki gemi savar fiizeleri araciligiyla yiiriitiilecek su iistii angajman-
lariin yarattig1 hukuki meseleler anlasilacak ve bu silahlarin kullanimina ilis-
kin hukuka uygun bir operasyon konsepti gelistirilebilecektir.

Dogrudan ve esas olarak denizdeki silahli ¢atigsmalar1 diizenleyen ¢ok
az uluslararasi antlasma mevcut bulunmaktadir. Bu baglamda, 1856 tarihli
“Deniz Hukukuna Iligkin Paris Deklarasyonu,” Lahey’de 2. Baris Konferansi
neticesi kabul edilen 1907 tarihli “Muhasamatin Baglamas1 Aninda Hasim
Ticaret Gemilerinin Durumuna Iligskin 6 no.’lu Lahey Konvansiyonu”, “Ti-
caret Gemilerinin Savas Gemisine Déniistiiriilmesine iliskin 7 no.’lu Lahey
Konvansiyonu”, “Otomatik Sualti Temas Maymlarinin Dokiilmesine Tligkin
8 no.’lu Lahey Konvansiyonu”, “Savag Zamani Deniz Kuvvetleri Tarafindan
Yapilacak Bombardimana iliskin 9 no.’lu Lahey Konvansiyonu”, “Deniz Sa-
vaginda Zapt Etme Hakkinin Uygulanmasina Getirilen Bazi Sinirlamalara
Iliskin 11 no.’lu Lahey Konvansiyonu”, “Cenevre Konvansiyonu nun ilkeleri-
nin Deniz Muharebelerine Adaptasyonu I¢in 10 no.’lu Lahey Konvansiyonu”,
“Tarafs1z Giiglerin Deniz Savaglarindaki Hak ve Borglarina Yonelik 13 no.’lu
Lahey Konvansiyonu; 1930 tarihli “Londra Antlagsmasin’nin 4. Boliimiinde
Ongoriilen Denizalti Harbi Kurallarina iligkin 1936 tarihli Procés-Verbal”;
1949 tarihli “Denizdeki Silahli Kuvvetlerin Yarali, Hasta ve Gemi Kazazedesi
Mensuplarinin Durumlarint Gelistirmeye Yonelik 2 no.’lu Cenevre Konvan-
siyonu” denizdeki silahli catigmalar1 diizenleyen giiniimiizde de yiiriirliikte
olan antlagmalari tegkil etmektedir.” Ancak ilk bakista da fark edilebilecegi
iizere bu antlagmalar konular1 agisindan oldukca dar kapsamlidir ve denizdeki
silahl1 catigmalarina iligkin olarak bazi ¢ok spesifik konu, arag, yontem ve uy-
gulamalar ile insancil hususlara yonelik olarak kaleme alinmistir. Dolayisiyla
denizdeki silahli ¢atismalarda muhasamatin yiiriitiilmesine iligskin genel yazili
kurallar bulunmamaktadir.

Bununla birlikte, yazili antlagmalar ile diizenlenmemis olan 6zellikle de-
nizde muhasamatin yiiriitiilmesine iliskin hususlarin, karadaki silahli catig-

9 Geoffrey Corn, Victor Hansen et al., The Law of Armed Conflict, An Operational Appro-
ach, Wolters Kluwer, 2012, s.440; Howard Levie, “Means and Methods of Combat at Sea”,
14 Syracuse J. Int’l L. & Com. 1987-1988, ss.727-728.
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malara iligkin olarak gelistirilen hukuk kurallarinin iizerinde yiikseldigi temel
ilkelerin pekala denizdeki silahli catigmalar icin de gecerli oldugu diisiince-
sinden elde edilen teamiil hukuk kurallar ile belirlendigi; devlet uygulamala-
rinin da bu sonucu destekledigi kabul edilmektedir.!® “Dolayisiyla aynmi kara
savaglarinda oldugu gibi catismanin taraflari, saldir1 hedefi olamayacak sivil
ve diger korunan kisiler ile saldir1 hedefi olabilecek muharipler arasinda ay-
rim gozetmek zorundadir. Ayrica deniz ya da deniz altindan mesru bir hedefe
yonelik saldirtya karar verirken savasan taraflar karadan yapilan saldirilar-
da gecerli olan aym ilkelere, yani insancillik ve orantililik ilkelerine riayet
etmelidirler.”!"!

Bununla beraber bir muharebe alani olarak denizin 6zelliklerinin kara
alanlarindan farklilik gosterdigi olciide bu farkliliklarin denizdeki silahli ¢a-
tismalari diizenleyen kurallar tarafindan dikkate alinmamasi ve bunlara istina-
den kara savaglarini diizenleyen hukuktan bazi1 sapmalar icermemesi diisiinii-
lemez. Nitekim deniz yiizeyinde hareket eden gemilerin saldirtya hazirlanma
ya da saldirtya hedef olmama konusunda karadaki gibi kamuflaj imkanina
sahip olmamalar1 nedeniyle kendilerini sivillerden ayirt etme yiikiimliiliikleri
kara savaglar1 hukukundaki gibi kati bir sekilde belirlenmemis ve kara savasla-
rinda hainlik olarak nitelendirilecek bazi uygulamalar denizdeki silahli catis-
malar1 diizenleyen hukuk tarafindan megsru ve hukuki savas aldatmasi olarak
addolunmustur.” Yine bu minvalde deniz savaslarinin ekonomik karakteri ve
askeri faaliyetleri desteklemek {iizere sivil gemicilige agirlikla bagvurulmasi,
sivil kisi ve objeler ile askeri hedeflerin fiziksel olarak birbirinden ayrilmasi
konusunda da kara savaglar1 hukukundan farkli bir yaklagimin benimsenme-
sini beraberinde getirmis; bunun sonucu olarak da kara savaglari hukukunda
“saldirilarin etkilerine kars1 alinacak onlemler” altinda savunmadaki tarafin
askeri objelerini olabildigince sivil objelerden ayr1 tutma yiikiimliiliigii deniz-

10 Corn, Hansen, et al., s.440; Leslie Green, The Contemporary Law of Armed Conflict, 2™
Edition, Manchester University Press, 2000, s.162. Bu baglamda, denizdeki silahli catigmala-
ra uygulanacak yiiriirliikteki kurallari, 6zellikle de denizde muhasamatin yiiriitiilmesine ilis-
kin olanlar1 derleyen San Remo Kilavuzu'nun konu hakkindaki teamiil kurallarini yansittig1
doktrinde kabul edilmektedir. Corn, Hansen, et al., 5.440.

11 Corn, Hansen, et al., s.440.

12 Corn, Hansen, ef al., s.418-419; San Remo Manual on International Law Applicable to
Armed Conflicts at Sea, Louise Doswald-Beck (ed.), Cambridge University Press, 1995,
s.184.
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deki silahli catigmalar hukukunda kabul gormemistir."* Ayn1 sekilde diigmana
ait sivil ticaret gemilerine ve sivil mallara taninan saldirilardan korunma ya
da zapt ve zor alima konu olmama hakk1 da kara savaglarina iligkin hukuktaki
kurallara nazaran daraltilmigtir.'

Ancak kara ve hava savaglarindaki temel bazi kurallarin denizdeki silahli
catismalara uyarlanmasinda benimsenen bu farkli yaklagim, yukaridaki satir-
larda da ifade edildigi gibi, saldirilar1 sadece askeri hedefe yoneltmeye, sal-
dirida alinacak tedbirlere ve gereksiz aci ve asir1 yaralanmalara sebep olacak
savag ara¢ ve yontemlerine bagvurmamaya iliskin muhasamati diizenleyen
temel ilkelere sirayet etmemistir.'?

Bu genel kurallar diginda, yaklagik son yarim yiizyildir su iistii gemilerine
kars icra edilen su iistii harbinin yiiriitiilmesinin baglica araci haline gelen
gemi savar seyir fiizelerinin kullanimi, denizdeki silahli catismalar hukuku
altinda spesifik olarak bir kural ile diizenlenmemistir.'® Bu tip fiizelerin kulla-
nim1 hakkinda ikincil bir kaynak olarak ilgili hukuk kural ve ilkelerini sapta-
maya yardimci olacak bir mahkeme karari1 da bulunmadig: gibi konu hakkin-
da hukuk olarak kabul edilmis genel bir devlet pratigini saptamak da miimkiin
goziikmemektedir."” Aslinda bu durum sasirtict degildir. Zira Prof. Howard
Levie’nin de oldukg¢a acik bir sekilde ifade ettigi lizere konvansiyonel harp
bashigina sahip gemi savar fiizelerinin gelistirilmesi ve kullanilmasi spesifik
ve Onemli bir hukuki sorun yaratmamaktadir. Ufuk 6tesi uzun menzillerde
kullanilsa dahi bu tip fiizeler esasinda kara savasinda oldugu gibi modern bir
topcudan bagka bir sey degildir... Denizdeki hedeflere karsi kullanildiklarinda
savag gemilerinin toplar1 gibi hi¢bir yasak ya da sinirlamaya tabi degillerdir.'

13 San Remo Manual, s. 124.

14 Corn, Hansen, et al., s.440-441; Wolff Heintschel von Heinegg, “The Law of Armed Conflict
at Sea” in The Handbook of International Humanitarian Law, 2" Edition, Dieter Fleck
(ed.), 2008, s.500. “Kara savaglarinin aksine deniz harbinde hasim tarafin 6zel kisilerinin
mallar1 zapttan muaf tutulmamistir. Hasim tarafin 6zel kisilerinin mallarinin zapt ve miisade-
reye tabi olmasina iliskin geleneksel kural, deniz harbi kapsamindaki askeri hedef tanimiyla
degisiklige ugramamistir.” von Heinegg, s.500.

15 Detaylar i¢in bkz. San Remo Manual, s.113-124.

16 von Heinegg, s.535.

17 Busuttil,s.203.

18 Levie s.735-736; William Boothby, Weapons and the Law of Armed Conflict, Oxford Uni-

versity Press, 2009, 5.295. “Bu cephaneye iliskin hukuk, fiize, bomba ve diger mermilere ilis-
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Bununla beraber gemi savar fiizeler ile yiiriitiilecek su iistii harbinde mu-
hasamatin icra edilmesine yonelik temel kurallara uyulmasinin ne derecede
sorunsal oldugu Denizdeki Silahli Catismalara Uygulanacak Uluslararast Hu-
kuk Hakkindaki San Remo Kilavuzu’nu hazirlayan uzmanlar tarafindan su
kelimelerle ifade edilmistir: “Saldirida alinacak 6nlemlere iligkin temel ku-
rallar agik bir sekilde ayrim gozetme ilkesi ve sadece askeri hedeflere saldir-
ma yiikiimliiliigii ile baglantilidir. Bu yiikiimliiliikler ise ancak hedefin teshis
edilmesi ile yerine getirilebilir... Fiize kullanim1 gibi modern teknolojilerin
ortaya ¢cikmasi ve diinyadaki bir¢ok devletin erisiminde olmasi deniz harbine
uygulanacak kurallarin belirlenmesi gerekliliginin 6nemini gostermektedir.”"
Bu baglamda Kilavuz, deniz harbinde savas gemilerinin hasmi yaniltmaya
yonelik hile uygulamalar1 konusunda tarihten gelen ¢ok genis bir serbestiye
sahip oldugunu vurguladiktan sonra bu serbestinin giiniimiiz teknolojilerine
uygulanmasinin sonucu olarak savag gemilerinin ya da destek gemilerinin ti-
cari gemicilige ait elektronik ve akustik karakteristikleri kendilerini saklamak
icin hukuka uygun bir sekilde kullanabilecegini belirtmektedir.”

Iste bu yukarida sayilan ve savas gemileri ve destek gemilerinin askeri
hedef olmayan sivil ve tarafsiz gemilerden kendilerini fiziksel olarak ve/veya
yaniltma tedbirleri kullanmamak suretiyle ayirma yiikiimliiliigiiniin bulunma-
dig1 bu kosullarda, uzun menzilli gemi savar fiizeleri aracilifiyla yiiriitiilecek
su lstli angajmanlarinin, hedef ayirt etme ve saldirida askeri hedef olmayan
sivilleri koruyacak tedbirleri alma yiikiimliiligii ile nasil bagdastirilacag:
onemli bir sorun olarak ortaya ¢cikmaktadir.

Nitekim San Remo Kilavuzu, konu hakkindaki kuralin belirlenmesi esna-
sinda uzmanlar arasinda 6zellikle uzun menzilli gemi savar fiizelerinin saldi-
rida ayrim gozetme ilkesine uyumlulugu saglamak ic¢in sahip olmasi gerektigi

kin olandan ¢ok da farkli degildir. Giidiimlii gemi savar fiizelerinin kullanimini yasaklayan ya
da sinirlayan bir antlasma yoktur. Genel olarak bu fiizelerin zarar verme mekanizmasi olarak
kullandig yiiksek infilakli harp basliklarinin gemi tipi hedefleri imha etmek i¢in devletlerce
tercih edilen yontem oldugu goriilmekte ve gereksiz aci ve asir1 yaralanma hususunda bir
sorun teskil etmedigi kabul edilmektedir.” Boothby, 5.295.

19 San Remo Manual, s.123.

20 San Remo Manual, s.185. Sivil gemiler tarafindan kullanilan radar, iletisim ve diger elektro-
nik ekipmanlarin kullanilmasi suretiyle hasimdan saklanmak; bu ekipmanlart hasma yonelik
bir saldiriy1 baglatmadan hemen 6nce kapatmak kosuluyla hukuka uygun bir aldatma olacak-
tir. Bkz. von Heinegg, s.496.
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diisiiniilen hedef takip (kilitlenme) ve kendi kendini imha etme sistemlerine
iliskin uzun tartismalarin yapildiginin altini ¢izmektedir.*' Bu tartigmalar neti-
cesinde ¢ok fazla bir detaya girmeden uzmanlarin su {istii fiize harbine iligkin
olarak teamiil kuralin1 yansittig1 konusunda hemfikir oldugu diizenleme ka-
baca, uzun menzilli fiizelerin, her kosulda sivil ve askeri hedef ayrimi yapa-
bilecek ve sadece askeri hedeflere yoneltilebilecek olmalar1 halinde hukuka
uygun olarak kullanilabilecegidir.”> Uzmanlarin bu kuralin hayata gegiriligin-
de, hakli olarak hicbir savag aracinin %100 kesinlikle hedefini vurmasinin
beklenemeyecegi, ne kadar gelismis teknoloji ile donatilirsa donatilsin gii-
diimlii fiizelerin de hedefini ¢esitli sebeplerle 1skalayabilecegi ve 1skalamanin
ya da fiizenin se¢ilen hedefi vurmasina ragmen dogurdugu etkiler neticesinde
arizi zararlara sebep olabilecegi 6n kabuliinden hareketle, gemi savar fiizeleri
aracilifiyla bir saldin diizenleyecek komutanin hedeflemede ayrim gozetme
ve Ozellikle de arizi zararlar hesaba katmak suretiyle saldirida alinacak ted-
birlere 6zel onem vermesi gerektiginin altini ¢izdigi dikkat cekmektedir.?®

Dolayisiyla gemi savar fiizesiyle bir su {istii angajmam yapacak komu-
tanin saldirty1 planlarken, angajmanin somut sartlarinda kullanacag fiizenin
giidiim sisteminin ve diger yardimci sensor ve sistemlerinin fiizenin yénlen-
dirildigi hedefi ayirt edip kilitlenmesini saglamaktaki giivenilirli§ini hesaba
katmasi beklenmektedir. Prof. Robertson’un da ifade ettigi gibi, terminal
sathada kendi giidiim sistemi aracilifiyla hedefini tespit edip buna kilitlenen
gemi savar seyir fiizelerinin ayni1 bolgede ayn1 anda bulunan megsru hedef ve
mesru olmayan hedef arasinda ayrim gozetme yetisi sinirhidir. Bu tip silahla-
rin kullaniminin hukuka uygunlugu, silahli catismalar hukukunun genel kabul
goren orantililik ilkesine uygun olarak, mesru olmayan hedeflere verilmesi
miimkiin olan zarar riski ile askeri gorevin basarilmasi i¢in imha edilmesi
hedeflenen mesru hedefin 6nemi arasinda bir denge kurulmasina baglidir.*

21 San Remo Manual, s.167.

22 San Remo Manual, s.167. “Temel olarak (San Remo Kilavuzu’nda formiile edilen) bu kural
hedeflemeye iliskin karadaki silahli ¢atismalar hukukunda uygulanan prensiplerin dzetlen-
mis olarak deniz harbinin yiiriitiilmesine uygulanmasi halidir. Bu durum da olaylarin dogal
akisinda silahin sebep olacaginin beklendigi yaralanma ve acilar ile silahin askeri hedef ve
sivil objeler arasinda ayrim yapabilmesine iligkin olarak hedefleme ve silah hukukunun genel
kurallarina uymasi gerektigi anlamina gelmektedir.” Boothby, 5.295.

23 San Remo Manual, s.117 ve s.168.

24 Horace Robertson Jr., “Modern Technology and the Law of Armed Conflict at Sea” in The
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Bu da her olayda hangi giidiim sistemine sahip hangi fiizenin hangi hedefe,
ne kadar uzakliktan atildiginin ve fiizenin giidiim sisteminin normal ¢alismasi
halinde hangi mesru hedef olamayacak gemilere kilitlenebileceginin her so-
mut olayda saldir1 kararin1 veren komutan tarafindan ayr1 ayri dikkate alinma-
st gerektirmektedir.® Ancak gemi savar fiize saldirisinda alinacak tedbirlere
iligskin orantililik hesab1 burada bitmemektedir. Zira su iistii savas gemilerinin
geligen elektronik harp imkan ve yetenekleri sebebiyle onlar1 hedef alan gemi
savar fiizelerinin sadece giidiim sistemlerinin normal ¢aligmas: halinde he-
def ayirt edebilme yeteneklerinin giivenilirligi degil ayni1 zamanda ve daha da
onemli olarak elektronik kargi tedbirler altindaki giivenilirliginin de dikkate
alinmasi gerekecektir.?

Prof. von Heinegg, modern gemi savar fiizelerinin donatilmis olduklari
teknolojiler ile denizdeki silahli ¢atismalar hukukunun temel prensipleriyle
uyumlu ve yiiksek oranda ayirim gosterme yetenegine sahip, genellikle hedef-
lerini pek 1skalamayan silahlar oldugunu vurgulamaktadir.?’

Ancak asagidaki satirlarda ortaya konulacagi gibi, ilk bakista denizdeki
silahl1 ¢atismalar hukuku kapsaminda muhasamatin yiiriitiilmesine iligkin ku-
rallara (ve bu baglamda silah ve hedefleme hukuku ilkelerine) uyumlu olarak
oldukca hassas ve hedefe vurus kesinligi yiiksek silahlar gibi goriinen ileri
teknoloji tiriinii gemi savar fiizelerinin gergek muharebe ortamindaki perfor-
manslar1 gercekten de bunlarin en azindan bazi taktik kosullarda kullaniminin
tam da bu temel kurallarin gereklerini karsilamakta zorlandigini ortaya koy-
maktadir.

Pek de hassas olmayan hassas giidiimlii fiizelerin siirprizleri

Her ne kadar 1981-1988 yillar1 arasinda yiizlerce mesru hedef olmayan
sivil ve tarafsiz ticaret gemisi gemi savar fiize saldirilarinin hedefi olmusgsa da,

Law of Naval Operations, Horace Robertson Jr. (ed.), U.S. Naval War College International
Law Studies, 1991, Vol: 64, s.372.

25 Busuttil, 5.206-207.

26 Busuttil, 5.207. “Savasan taraflar hasmin uyguladig: savunma tedbirleri nedeniyle saptirilan
fiizelerin neden olacag1 istem dis1 zararlardan sorumlu degildirler. Ancak somut olayn sart-
larin1 dikkate alarak makul ve pratikte miimkiin olan tiim tedbirleri almak ve saptirilmasi
miimkiin olan fiize ile saldiriy1 gerceklestirmeden 6nce boyle bir durumda fiizenin arz edecegi
risk ve neden olabilecegi etkileri hesaplamalidirlar.” Busuttil, s.207.

27 Von Heinegg, s.535.
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gemi savar fiizelerinin Tanker Savaglari’nda tarafsiz ticari gemilere karg1 kul-
laniminin, tam olarak Prof. O’Connell’in ifade ettigi gibi bu fiizelerin ayrim
gozetmeden vuran silahlar olabilecegi diisiincesini destekleyen bir olgu ola-
rak degerlendirilmesi hatali olacaktir. Zira burada saldirilar1 icra eden taraflar
bilerek ve isteyerek fiize saldirilarinda zarar goren gemileri hedef almiglar
ve fakat hedef aldiklar1 gemilerin mesru bir hedef olup olmadigini kontrol
etmemiglerdir. Dolayisiyla Tanker Savaslar1 kapsaminda gemi savar fiizeleri
ile icra edilen saldirilar karsilagilan hukuki sorunlar fiizelerin giidiim sistem-
lerinin hedef ayirt etme yeteneginin yetersizliginden kaynaklanmamaktadir.
Tam aksine atilan gemi savar fiizeleri, yoneltildikleri hedefleri vurmuglar ve
boylece belirli bir askeri hedefe yonlendirilebilmek suretiyle silahli catigsmalar
hukukunun ayrim goézetme ilkesine uygun olarak kullanilabilen savag araglari
olarak kabul edilmislerdir.?® En azindan savunmasiz (sivil) gemiler karsisinda
durum boyledir. Nitekim 1967-1992 yillar1 arasindaki veriler dikkate alina-
rak yapilan bir analiz, bir gemi savar fiizesinin hedef aldig1 savunmasiz ticari
gemiyi vurma olasiligint %91; kendini savunan askeri bir gemiyi vurma ola-
sthigini ise %32 olarak saptamaktadir.” Askeri bir gemiye kargi gemi savar
fiizeleri ile icra edilen bir saldirida atilan her ii¢ fiizeden ikisinin etkisiz kilin-
masini saglayan en temel unsurun ise gemi tarafindan elektronik 6z savunma
tedbirlerinin (elektronik kargi tedbir - ECM) uygulanmasi oldugu degerlen-

28 “Surasi agiktir ki, giidiim sistemi ne olursa olsun gemi savar fiizeleri belirli bir askeri hedefe
yonlendirilebilir. Bu silahlar (sahip olduklar1 giidiim yontemine gore, olast hedeflerin iizerine
yonelmek amaciyla) bunlarin belirli enerji modellerinden yararlanmak iizere tasarlanmis olup,
denizde gelisigiizel bir bombardiman araci olarak kullanilacak sistemler degildir. Ger¢ekten
de okyanuslarim biiyiikliigii sebebiyle, bu pahali silahlar envantere alinmalarini ve potansiyel
kullanimlarint mesrulastiracak sekilde hedefi vurma konusunda dogruluk ve hassasiyete sahip
olmalidirlar. Bir tarafin kendi gemilerini vurma riskini ortadan kaldirmasi gerekliligi de bu
silahlarin belirli bir ayirim gozetme yetenegini haiz olduguna isaret etmektedir. Ayrica gemi
savar fiizeleri giivenilir bir sekilde kullanildiklar1 askeri amaci gergeklestirme konusunda ye-
terli olmalidir zira bircok donanma diger silahlardan vazgecip su {istii harbini yiiriitmek igin
saldirt silahi olarak neredeyse tamamen bu tip fiizeleri kullanmaktadir.” Busuttil, s.192. Gemi
savar fiizelerinin denizde harekat1 icra eden gemilerde oldukca sinirli sayida oldugu, su iisti
angajmanlarini yiiriitmek i¢in esas silah sistemleri olarak kabul edildikleri, bu veriler 15181nda
hedef se¢imi ve segilen hedefin vurulmasi konusunda yiiksek yetenege sahip oldukga sofistike
silahlar olmalar1 gerektigi; bunun savasin temel prensiplerinden olan kuvvet tasarrufu ilkesi-
nin dogal bir sonucu oldugu hakkinda bkz. Horace Robertson, “New Technologies and Armed

Conflict at Sea”, 14 Syracuse J. Int’l L. & Com. 1987-1988, s. 706.
29 Hughes, s.275-276.
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dirilmektedir.** Radar giidiimlii gemi savar fiizelerine karsi kullanilacak olan
radar elektronik kars1 tedbirleri (RECM) aktif ve pasif sistemler olarak iki ana
baghk altinda toplanmakta; aktif sistem fiizenin terminal safhada kullandig1
takip radarinin kurdugu kilidi kirmak ve boylece fiizenin hedefin iizerine dog-
ru gitmesi i¢in kullandig1 giidiim bilgisini ortadan kaldirmay1 hedeflerken pa-
sif sistem de genellikle chaff bulutu araciligiyla fiizenin takip radari i¢in daha
cazip hedef yaratilmasini amaglamaktadir.’' Savas gemilerinin gemi savar fii-
zelerine kars1 savunulmasinda radar elektronik karsi tedbir sitemlerinin 6nemi
1973 yilindaki Arap- Israil savaginda ortaya ¢ikmistir. Israil gemilerinin ital-
yan Elletronica SpA tarafindan gelistirilen elektronik kars: tedbir sistemleri,
atilan 52 SS-N-2 Styx fiizesinin takip radarim karistirmay1 basararak fiize teh-
didini bertaraf ederken® Israilliler Gabriel fiizeleriyle Misir ve Suriye filotil-
lalarma ¢ok agir bir darbe indirmistir.* Boylece bir yandan taraflar arasinda
fiize diiellosu seklinde vuku bulan ilk deniz savasina taniklik edilmis olmakta,
diger yandan da gemi savar fiizeleri ve gemilerin radar elektronik kargi tedbir
sistemleri arasindaki sonu gelmeyen miicadelenin start1 verilmis olmaktaydi.*
Iste bu miicadelenin 6ngoriilemeyen etkileridir ki 1980°1i yillardan itibaren

30 Hughes, s.276. “Elektronik kars! tedbirlerin mevcut bulunmadig: kosullarda, giincel silah sis-
temlerinin 6ldiirme olasilig1 ¢ok yiiksektir ve bir muharebe ortaminda yiiksek bir yipratma
orani (zayiat) yaratabilirler. De Martino, s.261.

31 De Martino, ss. 261-264 ve 290-291. Chaff, ¢ok yiiksek sayida kiigiik, metalik ve kisa devre
yapmaya ayarlanmis ¢ift kutuplu antenden olusan hacimsel bir radar giiriiltiisii seklidir ve
pasif elektronik kars1 tedbir yontemlerinden biri olarak smiflandirilmaktadir. Cift kutuplu an-
tenler, hedeflenen radar dalga boyunun yarisinda, kullanilan metalin agirhigindan maksimum
radar kesit alani elde edecek biiyiikliikte kesilir. Bu antenler, hedef radari karistirmak ya da
operasyonunu bozmak amactyla birakilir. Detaylar i¢in bkz. De Martino, 5.289-291 ve Lutt-
wak, Koehl, s.112-113.

32 Enrico Cernushi, Vincent O’Hara, “The Aircraft Carrier Cavour, Doctrine and Sea Power in
Italian Navy”, in World Naval Review 2010, Conrad Waters (ed.), Seaforth Publishing, 2009,
s.128.

33 Hughes, s.152.

34 Bununla beraber deniz muharebelerinde elektronik karsi tedbirlerin 6nemi Birlesik Devlet-
ler tarafindan bile ge¢ anlagilmugtir. fran-Irak Savasi esnasinda 17 Mayis 1987 giinii Basra
Korfez’de seyreden Oliver Hazard Perry Sinifi bir firkateyn olan USS Stark’in bir Irak Mirage
F-1’1i tarafindan atilan 2 adet Exocet fiizesi ile vurulmasi neticesinde Birlesik Devletler su iistii
gemilerini donattig1 elektronik harp sistemini (SLQ-32 (V) 2) gelistirmeyi ve yeteneklerini
kapsaml1 bir sekilde artirmasi gerektigini fark etmistir. Detaylar icin bkz. Alfred Price, War
in the Fourth Dimension, US Electronic Warfare from the Vietnam War to the Present,
Greenhill Books, 2001 s.159-161.
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doktrinin, gelisen teknolojilerin 1s1¢1nda gemi savar fiizelerinin denizdeki si-
lahl1 ¢atismalar hukukunun temel kurallar1 ile uyumlulugunu tekrar sorgula-
masina yol agmaktadir ve dile getirilen siiphelerin yerindeligi, uygulamada
karsilagilan en azindan bir 6rnekle de dogrulanmig gibi durmaktadir.

Birlesik Krallik ve Arjantin arasindaki Falklands/Malvinas Savasi esna-
sinda 25 Mayis 1982°de Arjantin Hava Kuvvetlerine ait iki Super Etendard
ucagindan atilan birer Exocet fiizesi, Falklands’in dogusunda konuslanan
Kraliyet Donanmasi’nin ¢evresini koruyan gemilerden biri olan HMS Ambus-
cade firkateynine kilitlenmisti. Elektronik karsi tedbir sistemi ile tehdidin var-
liga varan gemi chaff bulutu atarak kendisine yonelen gemi savar fiizelerini
yaniltmay1 basarmisti ancak chaff bulutundan gecen fiizelerin takip radarlari
kendilerine yeni bir hedef aramaya baslamus ve Ingiliz filosu tarafindan des-
tek gemisi olarak kullanilan bir konteynir gemisi olan SS Atlantic Conveyor’a
kilitlenip onu batirmisti. HMS Ambuscade kendini korumay1 bagsarmis ancak
asli gorevi olan formasyondaki gemileri koruma gorevinde basarisiz olmus-
tu. Albay Hughes’in da ifade ettigi gibi “olay1 daha da ironik hale getiren
Arjantinli pilotlarin asil hedeflerinin Ingiliz ugak gemisi HMS Hermes olma-
stydi. Tiim modern sensor ve hassas giidiimlii silahlara ragmen (belki de bu
yiizden) 21. yiizyilda deniz savaslar1 karisiklik ve siirprizlerle dolu olmaya

devam edecektir.””®

Nitekim su iistii gemilerine kars1 fiizeler araciligiyla yapilan angajman-
larin dogasinda bulunan bu siirpriz ve karisiklik Prof. Robertson’1 uzun men-
zilli fiizelerin, amaglanan hedefle radar kilidini kaybetmeleri halinde aninda
yakindaki bagka bir hedefe ayrim gozetmeden kilitlenmeleri sebebiyle bu
flizelerin ayrim gozetme kuralina zarar veren silahlar olabilece§i sonucuna
gotiiriirken;*” Prof. O’Connell’t da “hedefin, trafigin yogun oldugu deniz
hatlarinda oldugu ya da yakinlarinda baska gemilerin bulundugu kosullarda
kendisine yonlendirilmis fiizeyi tarafsiz ya da muharip olmayan bir gemiye
saptirmast olanagi varsa boyle bir saldiridan kacinmak i¢in gereken 6zen
gosterilmelidir™*® yargisina ulagtirmig gibi goziikmektedir.

35 Hughes, s.153.
36 Hughes, s.153.
37 Robertson, “New Technologies and Armed Conflict at Sea”, s.703.

38 Daniel Patrick O’Connell, The International Law of the Sea, vol: II, Ivan Shearer (ed.),
Oxford University Press, 1984, s.1131.
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Artirllmis menzil ile gelen ayrim gozetme sorunu: Giidimlii fiizeler
icin hedef teshisi

Bununla birlikte gemi savar fiizelerinin kisa siirede kendilerini su iistii
harbinin yiiriitiilmesindeki esas ara¢ olarak kabul ettirmesi nedeniyle bu fiize-
lere sahip olan devletler, hasmi onun silah sistemlerinin menziline girmeden
daha uzak mesafelerden atis altina alabilmek amaciyla ve boylece de tarih
boyunca bir¢ok savag ara¢ ve yonteminin temelinde yatan, kendini korurken
diismant yiiksek bir risk altinda birakabilme anlayigina®* uygun olarak bu si-
lahlarin menzillerini artirma gayreti i¢cinde olmustur. Bu cabalarin neticesinde
daha once de ifade edildigi gibi 1980’li yillarda gemi savar fiizelerinin seyir
yeteneklerinin yaninda menzillerinde de 6nemli bir artig s6z konusu olmus; bu
fiizeler 100 km ve iizerindeki menzilleri ile tam anlamiyla seyir fiizesine do-
niismiislerdir. Ancak artan menzille birlikte fiizelerin yonlendirilecegi hedef-
lerin tespit ve teshisi sorunu ortaya ¢ikmistir. Nitekim diinyanin yuvarlakligi
nedeniyle fiizeyi tasiyan bir su {istii savas gemisinin sahip oldugu hedef tespit
radarlarinin menzili sinirlt olmaktadir ve bu menzil radar ufku olarak tanim-
lanmaktadir. Her ne kadar radar ufku ¢esitli faktorlere gore degisiklik gostere-
bilse de gemi savar seyir fiizelerini, bunlarin menzil avantajindan olabildigin-
ce yararlanacak sekilde hasim su iistii savag gemilerine yonlendirebilmek i¢in
ufuk 6tesi hedefleme yetenegine ihtiya¢ duyulmaktadir. Gercekten de hedefin
konumunun tam olarak tespit edilmedigi ve fakat elektronik destek tedbirleri
ile kabaca belirlenmis oldugu durumlarda saldirilacak hasim su iistii savas
gemilerine dogru uzun menzillerde gemi savar fiizelerinin ateslenmesi, “6lii
zaman” problemi nedeniyle pek makul bir yontem degildir. Zira fiizenin seyir
siiresi boyunca hedefin oldugu tahmin edilen bolgeye sivil ve tarafsiz gemiler
girebilir ve hedeflenmek istenen gemi fiizenin terminal safhada ¢alistiracagi
hedef takip radarmnin sinirli goriis alanindan ¢ikabilir.** Dolayisiyla fiize ter-
minal safhaya gecip hedef takip radarini calistirip bir hedefe kilitlenmek iste-
diginde kargisinda vurulmak istenen gemi disinda ya da onunla birlikte mesru
hedef teskil etmeyen gemileri bulabilir. Bu durumda fiizenin kendine hangi
gemiyi hedef sececegini belirlenemedigi oranda ayrim gozetmeyen bir saldir
yapilmis olacaktir.*! Iste bu noktada ufuk 6tesi hedefleme (over the horizon
targeting - OTH-T) kavrami 6nem kazanmaktadir. Gemi savar fiizesi ile sal-

39 Bleda Kurtdarcan, Ozgiir Mumcu, Gelecegin Savaslari ve Silahlar, um:ag, 2014, 5.135-136.
40 Luttwak, Koehl, s.448.
41 Benzer yonde bkz. Busuttil, s.206.
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dir1 karar1 alinirken hedef teshis edilmeli ve fiize bu mesru hedef olarak teshis
edilen gemiye yonlendirilmelidir. Oysa Iran-Irak Savasi’nda yasananlar, yo-
gun gemi trafiginin s6z konusu oldugu ve tarafsiz devlet gemilerinin catisan
taraflarin sivil ve askeri gemileri ile i¢ i¢e gectigi deniz alanlarinda giidiimlii
gemi savar fiizelerinin ufuk 6tesi menzillerden hukuka uygun sekilde kullani-
labilmesi i¢in hedef teshisinin en 6nemli unsur olduguna delalet etmektedir.*?

Netice itibariyle uzun menzilli gemi savar fiizelerinin sivil ve tarafsiz
gemi trafiginin yogun oldugu deniz alanlarinda kullanimi, denizdeki silah-
11 catigmalar hukukunun, bu tip silahli ¢catismalarin dogasindan kaynaklanan
zorlu kosullara gore olugmug temel kurallarina uyum agisindan oldukca get-
refilli bir durum arz etmektedir. S6z konusu kosullarda gerek fiize firlatili-
sindan onceki hedefleme, gerekse fiizelerin terminal sathada hedeflenmig
olan gemiye kilitlenmesi asamalarinda saldirida ayrim gézetme ilkesi ile tam
olarak uyumlu hareket etmenin 6niinde ciddi engeller ¢ikmaktadir ve hassas
giidiimlii gemi savar fiizelerin beklenildigi kadar hassas davranamadig1 dene-
yimlenmistir.

Bununla beraber yaklasik 20 yillik hizli bir gelisimin akabinde gemi sa-
var fiizelerinin gelistirilmesi ve buna iliskin sorunlarin incelenmesi Soguk
Savas’in sona ermesi ile birlikte askiya alimmigtir. Soguk Savag sonrasi ortaya
cikan ¢ok yonlii asimetrik tehditler ve bu baglamda 6zellikle uluslararasi te-
rorizmle miicadelenin dogasi, konvansiyonel ve simetrik bir deniz savasinda
hasmun su iistii giiclerine kars1 kullanilmak iizere gelistirilen bu pahali silah-
larin kullanimina uygun degildi.** Dolayisiyla deniz stratejisi deniz alanla-
rmin kontrol edilmesi olan ve buna yonelik deniz silahlari gelistiren basat
denizci devletler, yeni askeri teknolojilere yatirimlarimi 21. yiizyilin baginda
terdrizm ile miicadele kapsaminda Irak ve Afganistan’da icra ettikleri kara
harekatlarinin ortaya ¢ikardigi gereksinimlere gére yapmayi tercih etmisler;
deniz kuvvetlerinin su iistii muharebelerine yonelik yeteneklerini gelistirmek
yerine, bunlarin karada icra edilen harekéatlara sahil bolgelerinden saglayacak-

42 Doktrinde bu yonde yapilan tespitlerin detayli bir dokiimii i¢in bkz. Busuttil, s.201-203.

43 21. yiizyithin bagi itibariyle gemiden gemiye yiiriitiilen su {iistii harbi ¢ok biiyiik oranda 9000
tonluk ileri teknoloji {iriinii bir destroyer ile deniz haydutlarina ait birka¢ tonluk dhow ve
skiff’ler arasindaki karsilagsmalara indirgenmisti. Ayn1 yonde bkz. Kyle Mizokami, “Bullseye:
The 5 Most Deadly Anti-Ship Missiles of All Time”, The National Interest, March 13, 2015
http://nationalinterest.org/feature/bull%E2%80%99s-eye-the-5-most-deadly-anti-ship-
missiles-all-time-12411.
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lar1 destegi artirmaya odaklanmiglardir. Ancak gemiden gemiye yiiriitiilen su
iistii harbini ve bunun temel araci olan gemi savar seyir fiizelerini geri plana
iten bu kontekst 2010’1u yillar ile birlikte degisecek gibi goziikmektedir.

A2/AD stratejileri ve gemiden gemiye konvansiyonel su iistii savasi
tehdidinin golgesi

Okyanuslar gercekten de diinya iizerinde niikleer silahlarin bile kullanila-
bilecegi kadar agik bir sekilde sivil askeri hedef ayriminin yapilabilecegi tek
yer olabilir.** Gercekten de 2. Diinya Savasi’nda Pasifik Okyanusu’nda cere-
yan eden, ucak gemileri ve onlarca su tistii savas gemisinden miirekkep Ame-
rikan ve Japon filolar1 arasinda vuku bulan biiyiik deniz savaslar1 (1942 yilin-
da yasanan Mercan Denizi, Midway, Santa Cruz’dakiler gibi muharebeler)*
gerek sivillerin yasadig1 adalardan, gerekse de sivil deniz trafiginden izole
konumlar1 nedeniyle, giiniimiizde olsa kars1 karsiya gelen iki “mavi su” do-
nanmasinin pekala hukuka uygun bir sekilde taktik niikleer silah kullanabile-
cegi muharebelere 6rnek teskil etmektedir. Ancak 1967 yilindan itibaren gemi
savar fiizelerinin kullanildig1 deniz angajmanlar1 géstermistir ki bu catigmalar
hep kiyiya yakin bolgelerde vuku bulmustur. Bu baglamda angajmanlar 6zel-
likle deniz trafiginin yogun oldugu bolgelerde ve veya bu trafigin nihai erigim
noktast olan limanlara yakin yerlerde yasanmistir.*® Yakin gelecekte de bu
trendin devam etmesi beklenmektedir.

Nitekim 21. yilizyili ilk 15 yili i¢inde 6zellikle Cin tarafindan benimsen-
digi anlasilan ve Amerikan doktrininde A2/AD (anti access/ area denial - eri-
simi engelleme /bolgeyi kapatma) olarak adlandirilan deniz stratejisi nedeniy-
le yakin gelecekte gerceklesmesi ihtimal dahilinde bulunan denizdeki silahli
catismalarin 6zellikle indo-pasifik gemicilik hatlarinin en yogun bolgelerinde
vuku bulmasi s6z konusu olacaktir.*’

44 Robertson, “New Technologies and Armed Conflict at Sea” s.703.

45 Grant, ss.312-315, 318.

46 Hughes, s.3. Bunun tek istisnast Mayis 1982’de SS Atlantic Conveyor’a Arjantinlilerce yapi-
lan Exocet saldirisidir. Hughes, s.3 dipnot.

47 A2/AD stratejisi kabaca deniz kontrolii giiciine sahip olamayan bir devletin boyle bir giice sa-
hip olan hasmina kars1 uyguladigi, hasmin deniz alanini kendi amacina yonelik olarak kullan-
masini engelleyerek, denizde bir no man’s land yaratmaya yonelik denizi engelleme (sea de-
nial) stratejisinin gliniimiiz sartlarina adapte edilmis halidir. Bu baglamda iki temel unsurdan

olugmaktadir. 1) Erisimi engelleme 2) Bolgeyi kapatma. Erisimi engelleme genellikle uzun
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Cin Halk Cumbhuriyeti’nin giiniimiizde gecerli olan ve yakin gelecekte
de gecerliligini siirdiirecegi diisiiniilen offshore savunma stratejisinin bizzat
gelistiricisi olan Amiral Liu Huaqing tarafindan “birinci ada zinciri” olarak

menzilli ara¢ ve yeteneklerle operasyonel bir alana hasim giiclerin girmesini engellemeyi;
bolge kapatma ise genellikle daha kisa menzilli arag¢ ve yeteneklerle hasmi belirli bir operas-
yonel alanin diginda tutmay1 degil ama bu alan i¢inde hareket 6zgiirliigiinii sinirlamayi ifade
etmektedir. Bu konsept 6zellikle asker islerde devrim (RMA) ile birlikte buna gore sekillenen
Birlesik Devletler silahli kuvvetlerinin konvansiyonel bir savasta mutlak {istiinliige sahip ola-
cag1; onu yenmenin tek yolunun silahli kuvvetlerin operasyonel bolgeye kuvvet projeksiyonu
yaparak kuvvet konsantrasyonu gerceklestirmesini engellemek oldugu anlayis1 iizerinde ge-
killenmektedir. Detaylar i¢in bkz. Sam Tangredi, Anti-Access Warfare, Countering A2/AD
Strategies, U.S. Naval Institute Press, 2013, s. 2, 24-36.

Cin resmi ya da yar1 resmi olarak A2/AD ya da ¢evirisi bir sekilde bunu andiran bir konsepte
atif yapmamaktadir. Ancak bir yandan Halkin Kurtulusu Ordusu’nun (Cin Silahli Kuvvetleri)
yetkilileri tarafindan tavsiye edilen ve savunulan harekat konseptleri, diger yandan da son 15
yilda envantere sokulan silahlar ve silah sistemleri zzimnen bu minvalde bir stratejinin benim-
sendigini ortaya koymaktadir. Tangredi, s.162-163.

Gergekten de Cin’in 1990’11 yillarin sonundan itibaren gelistirdigi gemi savar seyir fiizeleri
ve ozellikle tiiriiniin tek 6rnegi olan gemi savar balistik fiize (u¢ak gemisi katili olarak adlan-
dirilan DF-21D) ile bunlarin etkin kullanimini saglamak iizere C4ISR (Command, Control,
Communications, Computers, Intelligence, Surveillance & Reconnaisssance) sistemleri ara-
ciligiyla erisimi engelleme stratejisi benimsedigi degerlendirilmektedir. bkz. The People’s
Liberation Army Navy: A Modern Navy with Chinese Characteristics, Office of Naval
Intelligence, August 2009, s.26-28,
http://oai.dtic.mil/oai/oai?verb=getRecord&metadataPrefix=html&identifier=ADA510041
Ayni yonde bkz. Ryan Martinson, “Reality Check: China’s Military Power Threatens Ameri-
ca”, The National Interest, March 4, 2015,
http://nationalinterest.org/blog/the-buzz/reality-check-chinas-military-power-threatens-
america-12361;

Harry Kazianis, “3 Chinese Weapons of War the U.S. Should Fear”, The National Interest,
March 15, 2015,
http://nationalinterest.org/feature/3-chinese-weapons-war-the-us-navy-should-fear-12419.
Halihazirda yiiriirliikte olan ve Halkin Kurtulusu Ordusu Deniz Kuvvetlerinin kuvvet yapi-
sin1 ve envanterini sekillendiren aktif off shore savunma stratejisi, 6nceki kiyrya ¢cok yakin
deniz alanlarinda gerilla harbi olarak tasvir edilebilecek sahil savunmasi stratejisinin aksine
deniz kuvvetlerini ilk ada zinciri civar1 ve Gtesine gidebilecek kabiliyette bir “yesil deniz”
giicline ¢evirmistir. 2050 yillar1 civarinda uygulamaya ge¢mesi planlanan yeni strateji deniz
kuvvetlerini okyanuslar ve 6tesinde gorev yapabilecek bir “mavi deniz” giiciine doniistiirmeyi
on gormektedir. Dawei Xia, “China: The People’s Liberation Army Navy”, in World Naval
Review 2010, Conrad Waters (ed.), Seaforth Publishing, 2009, s.56-57.
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tanimlanan, Japonya’nin Kyushu adalarinin giineyinden, icine Sar1 Deniz
ve Dogu Cin Denizi’ni alacak sekilde baglayarak Ryushu adalarin dogusu-
nu takip ederek giiney batida Tayvan’a, oradan da giineye Filipinlere inerek
egemenligi tartismali Spralty adalarini da kapsayacak bicimde Giiney Cin
Denizi’nin biiyiik bir béliimiinii i¢ine alan deniz alanlarmmn®* dig siirlarmin,
biiyiik bir deniz seddi olarak hasim deniz giiglerinin bu bolgelere girmesini/
erisimini engelleyecek bir bariyer olarak diisiiniildiigii degerlendirilmektedir
(bkz. harita 1).%

EAST ASIA MARITIME GEOGRAPHY
o —— - =

PHILIPPINES

— Flest island chain
S Second island chain

T Luzen Stralt and passageways

Harita 1

48 The People’s Liberation Army Navy: A Modern Navy with Chinese Characteristics, s.5-
6.

49 Tangredi, s.164.
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Oyle goziikmektedir ki bu hatlar, bir kriz zamaninda bolgeye miidaha-
le etmek isteyecek basta Birlesik Devletler Donanmasi olmak iizere yabanci
giiclerin karsilanacagi ve su {istii harbinin vuku bulacagi bolgeler olacak; Cin
deniz kuvvetleri, gelistirmis oldugu uzun menzilli seyir fiizeleri ile yabanci
gemileri bu noktada vurmak isteyecektir. Oysa belirlendigi bi¢cimde c¢izilen
deniz seddi, indo-pasifik denizcilik hatlarinin en yogun oldugu yerlerden gec-
mektedir (Malezya-Brunei-Filipinler arasindaki boliim, Filipinler ve Tayvan
arasindaki boliim, Tayvan, Ryukyu ve Japon ana adalar arasindaki boliim bkz.
harita 2). Yabanci deniz gii¢lerinin Dogu Cin Denizi ve Giiney Cin Denizi ne
erisimini engellemeye yonelik su iistii angajmanlarinin deniz ulagim hatlari-
nin gectigi bu dar bolgelerde hayata gecirilmesi, Cin’in son yillarda gelistir-
digi yaklasik 200 km menzilli YJ-83 ve yaklasik 300 km menzilli YJ-62 gemi
savar seyir fiizelerinin terminal sathadaki arayicilarinin 6nceden belirlenen
hedefi tespit etmesi ve ona kilitlenebilmesi yeteneginin ¢ok iistiin bir seviyede
olmasim gerektirmektedir. Zira bu noktalarda bolgeye girmek isteyecek ya-
banci deniz kuvvetlerinin su iistii gii¢leri tarafsiz ticari gemi trafigi ya da bol-
gesel balik¢ilik faaliyetlerini yiiriiten tekneler ile i¢ ice ge¢gmis olabilecektir.
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Yukarida da ifade edildigi gibi deniz savaglarinin dogasi kara savasla-
rinda oldugu gibi askeri hedefleri sivil objelerden olabildigince ayr1 tutmak
yiikiimliiliigiiniin denizdeki silahli ¢atigsmalar hukuku kurallart arasinda kabul
edilmesini ve yerlesmesini engellemistir.’*® Hasim tarafindan tespit ve teshis
edilmeyi olabildigince zorlastirmak icin bolgeye girmeye calisan su {istii sa-
vas gemileri elektronik emisyonlarini olabildigince kisitlayacak boylece Cin
deniz kuvvetlerinin ufuk otesi hedef tespit ve teshisini olabildigince zorlasti-
racaklardir. Bunun sonucu olarak da hem gemiden gemiye fiize saldirisinin
basinda saldirilacak hedefin belirlenmesinde hem de fiizenin terminal sathada
belirlenmis mesru askeri hedefe kilitlenip yonelmesi asamasinda, sivil ve ta-
rafsiz gemi trafigini biiyiik tehlikeye atan sorunlarin yasanmasi beklenmelidir.
Bu sorunu daha da tehlikeli hale getiren ise, hareketli hedeflere kars1 giidiim
ve seyir sistemlerinin ne derecede basarili olacagi bilinmeyen balistik gemi
savar fiizelerinin ucak gemisi muharebe giiclerine dogru firlatilmasi durumu-
dur. Hedef ayirt etme ve 6nceden belirlenmis hedefe yonelme yetenekleri tar-
tismal1 olan bu fiizelerin tarafsiz ve sivil gemi trafiginin yogun oldugu bahsi
gecen bolgelerde kullanilmasi halini daha 6nce yasanmig olan Tanker Savagi
tecriibesinden ayiracak ve daha trajik hale getirecek olan unsur ise siiphe-
siz Cin gemi savar seyir ya da balistik fiizelerinin, 6z savunma yetenekleri
yiiksek olan belirli askeri su iistii hedeflerini imha etmek ya da goérev yapa-
maz hale getirmek i¢cin konvansiyonel bir deniz savasinin gereklerine uygun
olarak kullanilacak olmasidir. Bu tarz bir kullanim ise hedef alinan geminin
elektronik ve kinetik 6z savunma yeteneklerini agacak, bunlar tarafindan bas
edilemeyecek kadar yogun ve kitlesel bir fiize salvosu (saturation attack) tak-
tiginin uygulanmast anlamina gelecektir.

Oysa yukaridaki satirlarda da ortaya konuldugu gibi 6z savunma yete-
neklerini haiz ve bunlar etkin bir sekilde kullanabilen bir gemiye kars1 gemi
savar fiizelerinin hedefi vurma olasilig1 %32’dir. Dolayisiyla bu tip bir su iistii
hedefine yonelik atilan her ii¢ fiizeden sadece 1°i hedefi vurmakta diger ikisi
ise ya geminin 0z savunma silahlar (fiize savar fiize ve nokta savunma sis-
temleri) tarafindan imha edilmekte ya da elektronik kargi tedbirler ile saptiril-

50 Bu baglamda devletlerin kosullar izin verdik¢e denizde sivil ve tarafsiz gemilerin zarar gor-
mesini olabildigince engellemek icin degisik adlar altinda hukukiligi oldukca tartigmali olan
yasakl bolgeler ihdas ettikleri goriilmektedir. Bu yondeki yorumlar i¢in bkz. San Remo Ma-
nual, ss.167,181-183.
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maktadir. Bunun sonucu olarak da giiniimiiziin yiiksek teknoloji iiriinii gemi
elektronik aktif ve pasif karg: tedbir yetenekleri dikkate alindiginda, aym de-
recede gelismis ve hassas bir tarayici bagliga ve elektronik karsi-kars: tedbir
sistemine sahip olmayan gemi savar fiizelerinin hedeflerine kilitlenmesi ¢ok
zor goziikmekte; gemiler tarafindan uygulanacak elektronik harp tedbirleri ile
saptirilip, ardillar1 gibi yakinlarda bulunan ve mesru hedef olmayan gemilere
yonelme ihtimalleri yiikselmektedir.

Bu baglamda Birlesik Devletler’in, konvansiyonel su iistii harbi riskinin
yeninden yiikselmesine bagh olarak, hizla gelisen teknolojiye paralel olarak
evrimini siirdiiren ve etkinligini artiran su iistii gemilerinin hava savunma ve
elektronik harp yeteneklerini alt edebilecek ve Soguk Savas déneminden mi-
ras kalan UGM-84 Harpoon giidiimlii fiizesinin yerini almak iizere uzun men-
zilli gemi savar seyir fiizesi LRASM’1 gelistirmektedir.’! Yogun elektronik
karistirma ortaminda faaliyet gosterecegi ongoriildiigiinden fiizenin olabildi-
gince otonom bir hedef tespit, teshis ve terminal sathada angajman planla-
ma yetenegine sahip olacak sekilde gelistirildigi; bu anlayisin dogal sonucu
olarak da hedef ayrimini en etkin sekilde yapabilecek ¢ok modlu bir arayici
basliga ve sinyal isleme teknolojisi ile donatildig1 gelistirici firma tarafindan
ozellikle vurgulanmaktadir.>

Bununla beraber ayn1 6zenin A2/AD stratejisini benimsemis goziiken ve
belirli deniz alanlarina digaridan erisimi engellemeyi amaglayan su iistii harbi
araclan gelistiren Cin tarafindan gosterildigini sdylemek acik kaynaklardan
elde edilen bilgilere dayanarak miimkiin goziikmemektedir.

51 http://www.defenseindustrydaily.com/lrasm-missiles-reaching-for-a-long-reach-
punch-06752/

52 http://www.lockheedmartin.com/content/dam/lockheed/data/mfc/photo/lrasm/mfc-Irasm-pc.
pdf. LRASM’1n operasyon konsepti ve yetenekleri, tiretici firma Lockheed Martin tarafindan

hazirlanan ve asagida sekil 1 olarak sunulan grafikte goriilmektedir.
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Sekil 1

Nitekim Birlesik Devletler Deniz Kuvvetleri'nin Deniz Istihbarat
Biirosu’nun yayinladig1 bir degerlendirme raporu, Cin’in gemi savar fiizele-
ri gelistirme programinin esas amacinin hasmin reaksiyon siiresini azaltacak
sekilde daha hizli, daha uzun menzilli ve elektronik sistemleri daha iyilesti-
rilmis fiizeler gelistirmek olmakla birlikte, tarayici bagliklarin hassasiyetini
artiracak (boylece daha iyi hedef ayirt etmeyi saglayacak) milimetrik dalga
radarlarin ve uyumlu sinyal igsleme yeteneginin artirilmasina yonelik ¢alisma-
larin siirecegini 6ngormekte;>* dolayisiyla zimni olarak mevcut fiizelerin ter-
minal sathadaki hedef takip sensorlerinin hassasiyet ve giivenilirliginin yeterli
olarak kabul edilmedigi olgusuna isaret etmektedir. Nitekim Cinli savunma
sistemleri uzmanlarinin degerlendirmelerinde de Cin Deniz Kuvvetleri’nin en
modern destroyerleri olan, Type 051B Luhai, Type 052B Luyang I, Type 51C
Luzhou tipi destroyerlerinde kullanilan YJ-83 (C 802) gemi savar seyir fiize-
sinin, 6z savunma yetenekleri yiiksek olan gemi ya da ugak gemisi muharebe

53 The People’s Liberation Army Navy: A Modern Navy with Chinese Characteristics, s.
27-28.
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gruplarina kars1 “ideal olandan daha az bir performans” sergilediklerini ifade
etmeleri®* de bu yondeki tespitleri destekler gibi durmaktadir.

Gergekten de 14 Temmuz 2006 tarihinde Israil Donanmasi’nin Sa’ar 5
smift korveti INS Ahi-Hanit’e karigt Hizbullah tarafindan Liibnan sahilin-
de ateslenen 2 adet C-802 tipi fiizenin bir tanesinin hedef gemiyi kigindan
vurmasi; ancak ikincinin ise bunu ge¢ip yaklagik 40 km uzaktaki Kambogya
bandirali bir yiik gemisini batirmasi, savas gemileri lizerindeki sadece pasif
elektronik harp tedbirlerinin bir ya da birkacinin (geminin stealth dizayni ve
chaff firlatma sistemi) dahi bu fiizelerin saptirilmasinda/hedefi belirlemesinde
hataya diisiirmede ne denli ise yarayabilecegine ve saptirilan fiizelerin sivil
gemiler icin ne denli tehlike yaratabilecegine isaret eder gibi durmaktadir.>

Sonug yerine

Bu durum bugiine kadar yasanmisg kisitli tecriibeden elde edilen sonuglar
1s181inda degerlendirildiginde, cesitli sebeplerle Dogu ve Giiney Cin Deniz-
lerinde vuku bulacak Cin ve Birlesik Devletler (ve hatta Japonya ve bolgede
Cin’in baz1 deniz alanlari iizerindeki yayilimc politikas1 nedeniyle ona karsi
Birlesik Devletler ile ittifak icinde davranabilecek diger devlet donanmalarr)
arasindaki bir deniz muharebesinin, tarafsiz devletlerin sivil gemiciligi i¢in
bugiine kadar goriilmemis yiiksek bir risk anlamina gelecegi aciktir. Bununla
beraber, Cin’in bolgedeki bazi deniz alanlarina iligkin yayilimci politikalar
nedeniyle Dogu ve Giiney Cin Denizi’'nde ortaya ¢ikma ihtimali yiiksek olan

54 Lyle Goldstein, “The Real Military Threat from China: Anti-Ship Cruise Missiles”, The
National Interest, January 22, 2015,
http://nationalinterest.org/feature/the-real-military-threat-china-anti-ship-cruise-
missiles-12085,

55 Israil Donanmasi tarafindan geminin aktif savunma tedbirlerinin saldir1 aninda kapal oldu-
gu acgiklamasi diginda resmi bir agiklama yapilmamasi neticesinde, geminin saldir1 esnasin-
da chaff atip atmadigi; attrysa bunun fiizeler tizerinde ne derecede etkili oldugu konusunda
uzmanlar arasinda goriis farkliliklar1 bulunmaktadir. Detaylar icin bkz. Kirk Spencer, Trent
Telenko, “An Analysis of the Hezbollah Anti-Ship Missile Strike: The Attack on INS Ahi-
Hanit”, 25 July 2006, http://israclbehindthenews.com/an-analysis-of-the-hezbollah-anti-ship-
missile-strike-the-attack-on-ins-ahi-hanit/4892/;

“Soldier killed, 3 missing after Navy Vessel hit off Beirut Coast”, 15 July 2006
http://www.haaretz.com/news/soldier-killed-3-missing-after-navy-vessel-hit-off-beirut-
coast-1.193112.
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bir deniz savasi orneginden hareket edilse de bu risk A2/AD stratejilerinin
benimsendigi her sartta gegerli olacaktur.

Gemi savar fiize harbi prima facie degerlendirildiginden daha sorunsal-
dir. Yaklasik 40 y1l boyunca gelisen teknolojiler ve bunlarin gercek catisma
ortaminda kullanimindan elde edilen sinirli sayidaki tecriibe bu silahlarin
gercekte olduklarindan daha yetenekli ve muhasamatin yiiriitiilmesine iligkin
temel hukuk kurallarmna riayet konusunda daha hassas silahlar oldugu izleni-
minin yerlesmesine sebep olmustur. Oysa yiiksek miktarda gemi trafiginin
mevcut oldugu deniz alanlarinda uygulanacak bir erisimi engelleme strateji-
sinin beraberinde getirecegi su iistii fiize angajmanlari, gemi savar fiize har-
binin yiiriitiilmesine iligkin olarak bir siiredir goz ardi1 edilen sorunlar1 tekrar
giin yiiziine ¢ikarmaktadir.

Her ne kadar teknolojinin gelismesiyle gemi savar seyir fiizelerinin ufuk
otesi mesafelerden belirli bir hedefe yoneltilme ve fiizenin terminal safthada
elektronik kargi tedbir ortaminda dahi bu belirlenen hedefi secip takip etme
yetenekleri giderek artiyor olsa da, unutulmamasi gereken husus ayni tek-
nolojik gelismelerin fiizelere ya da hedefleyici sensorlere yonelik kullanilan
elektronik kars: tedbir yeteneklerini de artirdigidir. Sinyal isleme tekniginin
gelismesi ile birlikte tehdide adapte olan aktif radar elektronik karsi tedbir
sistemlerinin etkinligi artmakta; benzer sekilde olabildigince gercekci sahte
hedef yaratma imkanlar1 da gelismektedir. Boyle bir ortamda, devlet deniz
kuvvetleri arasinda bir muharebede yogun fiize saldirilar ile icra edilecegi
acik olan su {iistii angajmanlarinin yakinlarda bulunan mesru hedef olamaya-
cak nitelikteki sivil gemiler iizerinde yaratacagi tehdit, bu tarz bir angajma-
nin deniz trafiginin yogun oldugu onemli deniz iletisim yollar1 (SLOC) ve
bu yollarm gectigi bogulma noktalarinin (choke points) yakinlarinda/iizerin-
de olmasi halinde katlanarak artacaktir. Ustelik yeni nesil fiizelerin artirilan
tahrip baglig1 giicii ve siipersonik hizlari, bir kez hedeflerinden saptirildig:
ya da yanlis hedefe yonlendirildigi zaman bu fiizeleri sahip olduklar yiiksek
kinetik enerjileri nedeniyle sivil ve tarafsiz gemiler i¢in daha da 6liimciil hale
getirecektir.

Denizdeki silahli ¢atismalarda uygulanacak kurallarin savas gemilerine
hasmi yaniltmaya yoOnelik olarak saldiridan hemen oncesine kadar sivil tak-
lidi yapma imkan tanidig1, yeni savas gemilerinin tespit edilmeyi zorlastiran
stealth bir dizayna sahip oldugu ve bunlarin hasim tarafindan tespit ve teshis
edilmeyi zorlastiracak radarlar (Low Probability of Intercept Radars — LPI)
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kullanmaya basladiklari; boylece giiniimiizde su iistii harbinde mesru hedef
ve sivil ayriminin yapilmasinin daha da zorlastig1 goz oniinde tutuldugunda;

gerek erisimi engelleme stratejisini benimseyen, gerekse de bir deniz
alanini operasyonel olarak kullanabilmek icin bu benimsenen erigimi
engelleme stratejisine kars1 miicadele olacak deniz gii¢lerinin denizde
muhasamatin yiiriitiilmesine iliskin mevcut hukuk kurallart ile fiizele-
rin kabiliyetleri arasindaki uyumsuzlugun farkinda olmas;

mevcut yeteneklerin en az arizi zarara yol acacak sekilde kullanilmasi-
n1 saglamak lizere su iistii angajmanlari icin uygun taktik ve konseptle-
rin gelistirilmesi ve bu baglamda ileri teknoloji ortaminda icra edilecek
konvansiyonel bir su iistii savagina kapsamli bir hazirlik yapilmasi;*®

yeni gemi savar fiizelerinin hedef ayirim yeteneklerinin olabildigince

artirilmast; 6zellikle terminal safthada ¢oklu sensor kullanima ile belir-
lenen mesru hedefe yonelme imkaninin artirilmasi

gerekmektedir.

Bunlar, denizdeki silahli catismalar hukukunun temel prensibi olan ayrim
gozetme ilkesi ve buna bagli olarak saldirida alinacak tedbirlere iligkin kural-
lara uygun davranilarak icra edilecek ve gemi savar fiizelerle yiiriitiilecek bir
su iistii angajmaninin sine qua non sartlaridir.

56 Gergekten de doktrin gemi savar fiizelerin hukuka uygun kullaniminin ancak bu fiizelerin

performans karakteristik 6zelliklerini goz 6ntinde bulunduran, ¢ok dikkatlice hazirlanmig an-

gajman kurallarina bagl oldugu vurgulanmaktadir. Bkz. Busuttil, s.206, dipnot. 119.
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How Can Peace Negotiations Change
Transitional Justice Process?

Beril ONDER*

Abstract: To achieve justice and peace, among in-conflict and post-conflict societies,
where serious human rights violations have taken place, the choice of transitional justice
measures and the way you apply them play a fundamental role. Especially the negotiations
between conflict actors, in a country where conflict still goes on or has recently ended, are
crucial to build a healthy process. The peace negotiations have a far-reaching potential
to determine the future of a country in a better way by aiming to achieve the transitional
justice’s goals. On the other hand, during negotiation process, countries may choose to
adopt some different transitional justice measures and mechanisms, considering their
specific social, political, and economic dynamics. And to what extent a comprehensive
transitional justice understanding affects the peace negotiation process, could also tell
us whether there will be a long-term success in terms of establishing peace and justice.
This article, first introduces the transitional justice goals, then focuses on the effects of
state obligations under international law on peace talks and questions the impact of the
participation of civil society on the peace negotiations, and at the end tries to determine,
from a transitional justice perspective, the steps to be taken during peace negotiations.

Keywords: Transitional justice, peace negotiations, duty to prosecute, civil society,
human rights

Baris Muzakereleri Gecis Adaleti Stuirecini
Nasil Degistirebilir?

Ozet: Ciddi insan haklari ihlallerinin yasanmis oldugu, ¢atisma halinde veya gegis
donemindeki toplumlarda, gecis donemi adalet mekanizmalarinin se¢imi ve bunlarin
uygulanma sekli adalet ve barisi saglamak icin ¢ok ©nemli bir rol oynar. Ozellikle,
catismanin hala devam ettigi veya heniiz sona erdigi iilkelerde, catismanin taraflart arasindaki
miizakereler saglikli bir siire¢ olusturmak i¢in hayati dnemdedir. Barig goriismeleri gegis

* Strasbourg Universitesi, doktora dgrencisi.  would like to thank Professor Paul van Zyl for his

feedbacks.
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donemi adaleti hedefleri gozetilerek gerceklestirilirse, bir iilkenin gelecegini daha iyiye
gotiirecek biiyiik bir potansiyel tasir. Ote yandan bu miizakere siirecinde farkl iilkeler,
kendilerine 6zgii sosyal, politik ve ekonomik dinamiklerini géz oniinde bulundurarak
kendileri icin farkli gecis donemi adaleti tedbirleri ve mekanizmalarini se¢meye
karar verebilirler. Iste bu noktada, ne kadar kapsamli bir gecis donemi adaleti
anlayisinin barig miizakerelerini etkiledigine bagh olarak, o iilkede uzun vadeli olarak
baris ve adaletin saglayip saglanamayacagi da soylenebilir. Bu makale oncelikle gecis
donemi adaleti hedeflerini ortaya koymakta, ardindan devletlerin uluslararas1 hukuktan
kaynaklanan sorumluluklarinin ve sivil toplumun siirece katiliminin barig goriismeleri
iizerindeki etkilerini incelemekte, son olarak ise gecis donemi adaleti perspektifinden
bakildiginda barig goriismeleri siirecinde atilmasi gereken adimlarin neler oldugunu
tartismaktadir.

Gecis donemi adaleti, baris miizakereleri, yargilama yiikimluligi, sivil toplum,

insan haklar1

I. Introduction

To achieve justice and peace, among in-conflict and post-conflict
societies, the choice of transitional justice measures and the way you apply
them play a fundamental role. Especially the negotiations of conflict actors,
in countries where the conflict still goes on or has recently ended, are crucial
to build a healthy process. The peace talks have a far-reaching potential to
determine the future of a country in a better way by aiming to achieve the
transitional justice’s goals. On the other hand, transitional justice itself also
shapes the negotiation process. Countries may choose to adopt some different
transitional justice measures and mechanisms, considering their specific
social, political, and economic dynamics in a negotiation process. However,
to what extent a comprehensive transitional justice understanding affects the
peace negotiation process could also tell us whether there will be a long-term
success in terms of establishing peace and justice.

This paper will focus on:

I. What are the goals aimed to be achieved through transitional justice
in general? What outcomes could be considered as optimal in a
negotiation process in an in-conflict and post-conflict society?

II. How do state obligations under international law affect peace talks?
Are they undermining the peace process, or could they be considered
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as useful tools to achieve justice and peace at the same time in domestic
stage?

III. How does the participation of civil society to the peace negotiations
affect the transitional justice process? How could an agreement be
widely acceptable beyond just the negotiators?

IV. What are the steps needed to be taken in general to achieve peace and
justice in a negotiation process?

II. What are the transitional justice goals aimed to be achieved
through peace negotiations?

Transitional Justice: Definition, aims

“Transitional justice is a response to systematic or widespread
violations of human rights. It seeks recognition for the victims and
to promote possibilities for peace, reconciliation, and democracy.
Transitional justice is not a special form of justice, but justice
adapted to societies transforming themselves after a period of
pervasive human rights abuse. In some cases, these transformations
happen suddenly, in others, they may take place over many decades.

This approach emerged in late 1980s and early 1990s, mainly
in response to political changes in Latin America and Eastern
Europe and to demand in these regions for justice. At the time,
human rights activists and others wanted to address the systematic
abuses by former regimes but without endangering the political
transformations that were underway. Since these changes were
popularly called “transitions to democracy” people began calling
this new multidisciplinary field “transitional justice”.!

This definition elaborated by the ICTJ (International Center for Transitional
Justice) has been increasingly adopted by scholars. In fact the emergence of
official and quasi-judicial international documents on transitional justice also
indicates a growing common sense about the notion’s general character and
its currency.”? The former UN Secretary General’s Report, “The Rule of Law
and Transitional Justice in Conflict and Post-Conflict Societies” (October

1 ICTIJ, What is Transitional Justice, 2008.
2 DE GREIFE 2012, p. 31.
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2004) is one of the most important of these documents. It is quite useful for
the understanding of the notion of “transitional justice” in general, and it also
offers a definition:

“...the full range of processes and mechanisms associated with a
society’s attempt to come to terms with a legacy of large scale past
abuses, in order to ensure accountability, serve justice and achieve
reconciliation. These may include both judicial and non-judicial
mechanisms with differing levels of international involvement (or
none at all) and individual prosecutions, reparations, truth-seeking,
institutional reform, vetting and dismissals, or a combination
thereof.””

Transitional justice involves a number of objectives such as prosecuting
perpetrators, revealing the truth about past crimes, providing victims with
reparation, reforming abusive institutions and promoting reconciliation®.
Other objectives that a state may have in responding past abuses could
be promoting national reconciliation, reducing conflict over the past, or
highlighting the new government’s concern for human rights, and therefore
gaining the favor of the international community.” A variety of mechanisms
or policies can be implemented to try to reach these objectives, as also stated
in the 2004 UN Secretary General’s Report.°®

According to Zalaquett, while choosing the right mechanisms and policies
to adopt, two considerations must be balanced in transitional justice: the
ethical principles that ought to be pursued, and actual political opportunities
and constraints that ought to be taken into account. And he introduces the
principles that should be followed

a) “A policy to deal with the past human rights abuses should
have two overall objectives: Preventing the recurrence of
such abuses and to the extent possible, repairing the damage
they have caused.

3 UNSC Secretary General, “The Rule of Law and Transitional Justice in Conflict and Post-
conflict Societies: Report of the Secretary-General”, 2004.

4 VAN ZYL, 2005, p.209.

5 HAYNER, 2001, p.11.

6 UNSC Secretary General, “The Rule of Law and Transitional Justice in Conflict and Post-
conflict Societies: Report of the Secretary-General”, 2004.
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b) For a policy to be legitimate it must, first, be adopted with
full cognizance of past human rights violations. Second, it
must be adopted through a body of democratically elected
representatives or by other means clearly reflecting the
sovereign will of the nation.

c) Within the terms just stated, nations have ample discretion
concerning the content of policy. They may lean towards
severity or clemency. But international law limits such
sovereign discretion.””’

Considering complex and changing situations in a particular state,
it is essential to designate combinations of adequate transitional justice
mechanisms instead of adopting a single measure to address past abuses.’
For instance, prosecutions may be seen as the most important method to
pursue justice in societies in transition. However that depends on the desired
goals of the transitional justice, and some of these goals can be best achieved
through non-prosecution alternatives. The holistic approach that ICTJ and,
increasingly, some other scholars and practitioners have adopted, concludes:

“...experience suggests that to be effective transitional justice should
include several measures that complement one another. For no
single measure is as effective on its own as when combined with the
others. Without any truth-telling or reparation efforts, for example,
punishing a small number of perpetrators can be viewed as a form
of political revenge.”

The holistic approach do not suggest “a particular mix of mechanisms
that would prove most effective in achieving the goals of transitional justice”"
in general, so states, by taking into account their particular situations and
vulnerabilities, may choose to adopt different policies which combine several
measures.

However, it is actually hard to claim that states have a wide discretion
concerning the content of the policy that they choose to address human rights
abuses. Over the past 20 years, with the evolution of international law, we

7 ZALAQUETT, 1992, pp. 1425, 1430-1431.
8 OLSEN et al., 2010, p. 17.

9 ICTJ, What is Transitional Justice, 2008.
10 ZALAQUETT, 1992, p. 1425.



58 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi - 2015/1

have several standards regarding state obligations in dealing with human
rights abuses. International human rights bodies such as Inter-American
Court of Human Rights, European Court of Human Rights, Human Rights
Committee have played important roles in adopting more stringent standards
regarding state obligations in terms of transitional justice, e.g. prohibitions
regarding blanket amnesties.!' Furthermore, “the ratification of International
Criminal Court (ICC) by over 100 countries which has both reinforced
existing obligations and created new standards, by requiring each signatory
to respond appropriately to human rights abuse or face action by the court.”"?
UN Secretary General’s Report in 2004, “The Rule of Law and Transitional
Justice in Conflict and Post-Conflict Societies” is also an important document
setting standards in operational and normative terms."?

While, sometimes it is hard to comply with these standards, societies
in conflict should benefit from the international community’s experience in
dealing with the human rights abuse, and should follow a holistic approach to
adopt multiple transitional justice mechanisms which will fit their particular
situation.'*

Importance of peace negotiations

In an in-conflict society where human rights atrocities are caused by
governmental and non-governmental armed groups in the context or under
the pretext of civil war, insurgency and counterinsurgency campaigns; and
separatist, religious and other such interethnic or intercommunal violence,
peace negotiations between the conflict actors can play an essential role to reach
a just, comprehensive, and lasting peace in the society, if they are conducted
successfully. The position of this paper is that such peace negotiations, need to
reflect a broad transitional justice understanding from the very beginning. The
negotiating agenda needs to refer to critical aspects of an adequate transitional
agreement, such as accountability, truth revealing and reparation. There

11 VAN ZYL, 2005, p.209; see also VAN ZYL, 2000 (On how Inter-American Court’s Velasquez
Rodriguez case and Inter American Commission on Human Rights decisions adopted more
stringent standards over the years)

12 VAN ZYL, 2005, p. 209.
13 Id.

14 See OLSEN et al., 2010, p.25; see ICTJ, What is Transitional Justice, 2008 for “holistic ap-
proach”.
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needs to be an agreement between the parties on the necessity of adopting
appropriate transitional justice measures, so that following the negotiation
process a state can come to terms with its legacy of past abuses and achieve a
sustainable peace.

Reaching a viable agreement on transitional justice in the peace
negotiations is crucial for a sustainable peace. And for an agreement to be
viable, there are several factors to take into account. Tackling the root causes
of the conflict and deciding to adopt transitional justice mechanisms that fit
particular situations of that country, without ignoring the political realities and
economic resources are important. Furthermore, the agreement must be widely
acceptable beyond the negotiators."” Additionally, reaching an agreement that
complies with the standards regarding state obligations in dealing with the
human rights abuse is also important. Especially when we consider the fact
that “an agreement that only weakly addresses human rights and transitional
Justice risks the adverse judgment of domestic and international courts.”'®

III. Are state obligations under international law undermining peace
negotiations?

Under international law, according to several international treaties states
have a duty to prosecute perpetrators of past atrocities. And from a maximalist
approach prosecutions are considered as the only effective remedy for victims
of past human rights violations.!”

» “The Convention on the Prevention and Punishment of the Crime of
Genocide (CPPCG), International Convention Against Torture and
Other Cruel Inhuman or Degrading Treatment or Punishment (ICAT)
and customary international law establish countries’ responsibilities
to provide legal remedy for abuses.

o The CPPCG explicitly states the duty of countries to enact domestic
legislation to punish perpetrators of genocide and their responsibility
to provide effective penalties for those found guilty

15 International Crisis Group, Transitional Justice and Colombia’s Peace Talks, 2013.
16 VOELKEL Christian, CROW Anna, The Five Challenges of Negotiating Transitional Justice

in Colombia, International Crisis Group, 2013.
17 See OLSEN et al., 2010; see ORENTLICHER, 1991; see also SCHARE 1996.
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o The ICAT compels countries to make all acts of torture offenses under
their laws and requires state parties either to prosecute or to extradite
alleged torturers.

» Also other international agreements that outlaw and punish hijacking,
aircraft sabotage, taking hostages and terrorism all include explicit
extradition or punishment provisions

o Legal interpretation of the ICCPR, ECHR, and ACHR also suggest
that prosecutions and punishments are the only means of ensuring

protection of the rights protected by the treaties.”"

Furthermore, regional human rights bodies ECtHR and IACHR play a
more effective role with their rulings stating criminal accountability is the only
effective remedy for violations of the European and American Conventions."’

International Courts’ approach seriously oppose amnesties, particularly
blanket amnesties, because they fail to meet obligations under international
law. International law is increasingly clear that a blanket amnesty for crimes
such as war crimes, crimes against humanity and genocide is impermissible.”

Especially two cases of Inter-American Human Rights Court point out
the incompatibility of amnesty laws with the American Convention. In 2001,
in Barrios Altos, the Court stated that self-amnesty laws in Peru violated
American Convention, because they “...obstructed the investigation... or the
identification and punishment of those responsible...”.?! Moreover, the court
took another step further in Ge/man and found that even though an amnesty
law was approved through the exercise of direct democracy (approved in
a democratic regime and ratified or supported by the public) it would not
legitimize automatically the law under International Law.?

18 OLSEN et al., 2010, p. 17.

19 Id. p. 18.

20 KRITZ, 2002.

21 Inter-American Court of Human Rights, Barrios Altos v. Peru, Seies C No. 75, 14 March
2001.

22 Inter-American Court Of Human Rights, Gelman v. Uruguay, Series C No. 221, 24 February
2011; see also ECHR, Abdiilsamet Yaman v. Turkey, 2 November 2004, Application No.
32446/96, para. 55. and Yeter v. Turkey, Judgment of 13 January 2009, Application No.
33750/03, para. 70. (The ECHR states “... an agent of the State is accused of crimes that
violate Article 3, the criminal proceedings and sentencing must not be time-barred and the
granting of an amnesty or pardon should not be permissible”).
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In light of these decisions states have a pressing obligation to prosecute
and punish the authors of the past serious human rights violations.” However
this might not always be the best option for every society to establish peace
and a successful transition. Alternative approaches could be deemed necessary
such as it was in South Africa.

Critics of prosecutions as a transitional justice mechanism contend that
the trials lack deterrent effect*® and can lead more violence and instability.
An approach which ignores the political realities and only focuses on norms
and ideals by emphasizing “justice” side of transitional justice, cannot be
successful according to those scholars. Amnesties, in fact can be necessary
tools to protect transitions from authoritarian rule and violent conflict in
most of the vulnerable situations. According to this “minimalist approach”
which underscores the transition side, going too far or too fast in terms of
holding perpetrators accountable will constitute a real danger for democratic
transition. Because in a country where serious human rights violations took
place recently, underestimating the persistent strength of antidemocratic
forces, including the former security apparatus and its supporters (“spoilers”)
would be a mistake. Amnesties, as strong tools being used in political bargains,
will help to neutralize these spoilers and will make possible the transition to
the rule of law and to a strong democracy.”

Although the amnesties may be seen unjust from the victims’ perspective,
they may be justified to end the conflict permanently and to prevent further
grave social harms. Especially during negotiations in an in-conflict society,
amnesties can play a very important role. For instance, granting amnesties
to rebel armed groups by government could be useful or necessary so that
they would lay down arms permanently. In Colombia, in terms of ongoing
peace talks between government and FARC, this issue has been very
problematic. Considering the recent judgments of IACHR, granting amnesties
could constitute a violation of American Convention, whereas not granting
amnesties could lengthen and even lead to the failure of the peace-talks.

23 VAN ZYL, 2000, pp. 61-64.
24 KOSKENNIEMI, 2002, 6,7-9, 1-35; see also BASSIOUNI, 1992, 14 (Author defends the

deterrent effect of the punishment).
25 OLSENetal., 2010, p. 19.
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As far as we have seen, critics of the obligation to prosecute and punish
the perpetrators of serious human rights violations under international law,
especially underscores that the political realities in an in-conflict country
could necessitate the use of amnesties to end the conflict and to consolidate the
peace. The opposition to the amnesties under international law is considered
mainly as a justice seeking effort arising from a moral duty towards victims
of human rights atrocities and it is claimed that this idealistic search of justice
under international law jeopardizes the “peace” in that specific country.*

On the other hand, this would be a deficient analysis, if the amnesties
were considered only as helpful tools to end the conflict. In several cases,
propositions of granting amnesty to perpetrators, confront with a really
strong opposition, and ignoring this opposition could sometimes cause the
recurrence of the human rights atrocities in that society. While perpetrators
that are not prosecuted for their former acts could commit new crimes, victims
and their acquaintances also might try to resort to the illegal violence to take
revenge. For instance, within a year of Lomé accord, which provided a blanket
amnesty for crimes committed by all parties during the war, Revolutionary
United Front started committing new atrocities in Sierra Leone.”” What we
can observe here is that amnesties despite compromising on “justice” for the
sake of “transition”, do not necessarily secure a peaceful “transition”.

However it is true that, the prohibition of amnesties under international law
restricts maneuverability of a state. Especially in terms of peace negotiation
between the conflicting parties, governments are deprived of a tool which
has a potential to incentivize an armed opposition group to lay down arms.
Furthermore, depending on the nature and the duration of the conflict, there
are usually many perpetrators who commit serious human rights violations
on behalf of state itself, and who would be prosecuted, if no amnesty were
granted for them (officers, contra groups etc.). Thus, even a willing authority in
charge who aims to establish peace and justice, could face a serious resistance
coming from state institutions, especially from security apparatus, which can
put the peace negotiations and the transition at risk, e.g. South Africa.

Nevertheless, the states, from the very beginning of the peace negotiations
should still consider their duty to prosecute and punish all perpetrators.

26 Id.
27 KRITZ, 2002, p. 67.
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Although it seems more difficult for a state to fulfill international obligations
by prohibiting amnesties at first sight, today, international law itself could be
a strong instrument for a government to justify its domestic policy in the eyes
of its own people.

In fact, in recent years, there has been a pressing need for prosecution not
only coming from outside but also from the victims, their relatives, human
rights NGOs and activists in several countries. Increasingly, international law
standards concerning, investigation, prosecution and punishment of serious
human rights violations have become more demanding and respect to these
standards by the State has also been demanded more by the victims, especially
with the regional human rights courts binding decisions made important
contributions. Individuals in the society have become more conscious about
their states’ obligations towards them under international human rights law. In
fact, we even see that some countries who have been suffering serious human
rights violations due to the conflicts, started having really high standards in
their domestic legal system about investigation and prosecution of violations.
Colombia was an example in that regard. However recently, on 14 June
2012, they had to pass constitutional reform measures including a standard
according to which only the perpetrators of the most serious crimes must face
justice.”® This provision was adopted in the Legal Framework for Peace to
facilitate negotiations with armed groups. This example shows us how duty to
prosecute can endanger peace negotiations in conflict societies.

It could be still argued that a country’s political constraints depending
on the nature of the conflict and socio-economic conditions, may force that
country to grant amnesties. However, today, a government, may convince
more easily all parties, compared to the past, that it has no option other than
prosecution and to punish the perpetrators of serious human rights violations,
to comply with its international law obligations, in most of the cases. There is
still a possibility to appease the opposing side, to have a successful transition
to peace and democracy with this approach without neglecting the justice for
the victims.

The steps taken in terms of prosecution, should be without any
discrimination to any party though. During the peace negotiations government

28 Human Rights Watch, Colombia: Make Victim’s Rights Central to Peace Talks, 16 October
2012; International Crisis Group, Transitional Justice and Colombia’s Peace Talks, 2013.
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has to give that guaranty and should emphasize their international obligations,
so that any party to the conflict won’t be able to raise any strong objection
concerning arbitrariness. In fact even an armed opposition group may agree
with the government to end permanently a conflict and lay down arms without
any granted amnesty because they also have to consider their legitimacy
during the negotiation process, on domestic and international level. In fact
they have to show that they have some reasonableness in their demands in
general. For instance, several members of PKK (Kurdish Workers’ Party),
separatist Kurdish armed opposition group in Turkey, during the long-running
armed conflict, were mistreated and tortured during their interrogation or
imprisonment. And Turkey was condemned before the European Court of
Human Rights (ECHR) in several cases where they or their families were the
plaintiffs. Especially after 90s, Turkey was also condemned before ECHR
in many cases where its Kurdish citizens, civilians, who were mistreated by
police or military with the allegations of supporting or aiding PKK, were
plaintiffs.?* Considering that an awareness has been formed on human rights
to some extent, with also the help of European Court of Human Rights
decisions, it would not be so easy for PKK, and Kurdish people who have
sympathy for this armed opposition group, to ignore completely the role of the
ECHR. Therefore it might be argued that PKK could compromise more easily,
in terms of being prosecuted in serious violation of human rights, considering
also that the ECHR probably would not accept any blanket amnesty that
Turkey could grant to perpetrators, including members of PKK who are
responsible from gross violation of human rights.

On the other hand, during the peace negotiations, despite emerging
importance of complying the international standards, it is possible that a party
in the conflict, insists on being granted amnesty and that it introduces this as
one of the priorities in peace talks. For instance, in Colombia peace talks, “the
FARGC, the larger of two guerrilla groups, with some 8,000 troops, repeatedly
had stated that an agreement cannot include prison time for any of its leaders.”*°
Then the question is whether it is possible to reach an agreement between
FARC and Colombian government without infringing Colombia’s obligations
under international law, and also its domestic law. It should be considered that
any agreement which weakly addresses human rights and transitional justice

29 See REIDY et al., 1997, pp. 161-173.
30 ACOSTA Nelson, Colombian Peace Talks Stall, Tension Mounts, Reuters, 13 October 2013.
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risks the adverse judgment of domestic and international courts.’’ It was
being discussed that an amnesty for FARC’s political crimes could be granted,
that plea bargaining could be also considered with a minimum amount of
punishment for specific crimes (e.g. crime against humanity, war crimes).*

Meanwhile, very recently, Colombia government and FARC rebels
have declared that an agreement was signed between them on reparations
and justice for victims of the country’s civil war. This partial agreement, a
product of official peace negotiations that have been going on more than three
years, deals with four key issues: victims’ rights, land rights, the political
participation of rebels, and how to deal with the problem of drug dealing. The
parties have yet to agree on how the rebels will disarm once a final agreement
is signed.*> However this is already a really important step in terms of
transitional justice in the country, as the agreement foresees creation of a truth
commission to reveal the violations of rights, creation of a unit dedicated
to search for those who disappeared as a result of the armed conflict and
right to compensation for victims of the conflict. In addition to those, special
tribunals will be created to try those suspected of having committed conflict-
related crimes. According to the details revealed by the parties concerning
the agreement, “while attempting to offer as much amnesty as possible, the
courts would reduce sentences for those who admit guilt and exclude from
amnesty those responsible for war crimes or crimes against humanity.”**
For instance “former rebels and soldiers who confess to crimes committed
during the conflict will receive 5-year to 8-year sentences of supervised
“restrictions of liberty,” which would involve surveillance and monitoring but
not jail.” %

31 VOELKEL Christian, CROW Anna, The Five Challenges of Negotiating Transitional Justice
in Colombia, International Crisis Group, 2013.

32 However, being cautious about the proportionality between the punishment and the crime is
considered to be necessary according to the ECHR in YETER v. TURKEY, 2009, para 69
states: “light punishment imposed on the superintendent, demonstrated a serious dispropor-
tion between the gravity of the offence in question and the punishment imposed”. This might
be also taken into account before the Inter-American Court of Human Rights.

33 BBC News, Colombia President Hails FARC War Victims Reparation Deal, 16 December
2015.

34 ACOSTA Nelson, HAMRE Jaime, Colombia Government, Rebels Agree on War Victims, Re-
uters, 15 December 2015.

35 1d
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However, we must also keep in mind that, any final, comprehensive deal
has to be approved in a referendum by Colombian voters. Doubts over the
terms of punishment could cause many Colombian voters not to back the
peace agreement too.

Colombia could also face with problems before the Inter-American Court
of Human Rights concerning its duty to prosecute concerning the amnesties
although it won’t be a blanket one. Furthermore, as Colombia is a party to
Rome Statute of the ICC, the other relevant question for the negotiation
process between Colombia and FARC is:

[W]ill a negotiated peace agreement that involves shortened or
suspended criminal sentences, even for those most responsible, be a
cause for the ICCto intervene under the principle of complementarity?
Or does the duty to investigate and prosecute under the Rome Statute
not necessarily include the imposition of a prison sentence — if the
investigations are part of a holistic transitional justice strategy
that entails attributing accountability for international crimes as
well as other measures aimed at restoring the rule of law (such as
reparations, truth telling, restitution, etc)? While the ICC has proven
to accept shortened or alternative punishment in the framework of
a broad transitional justice strategy (e.g. the JPL**-proceedings,
which involves a 5-8 year prison term also for crimes under ICC
jurisdiction), it is unlikely to accept an agreement that amounts to
blanket amnesties for those most responsible.’’

Some instruments such as alternative and suspended sentences are being
said to leave room for a deal promoting both justice and peace. * However
if the nature of the punishment related to serious violations of human rights

36 In Colombia, international crimes can be tried under the ordinary national jurisdiction as well
as a limited number of cases under the Justice and Peace Law of 2005 (JPL). The Colombian
government claims it is turning to transitional justice and with the Justice and Peace Law,
creating accountability and providing reparations for victims.

37 The ICC Preliminary Examination in Colombia: A Mechanism to Support or Overthrow the
Peace Negotiations Between the Government and FARC?, Cambridge Journal of International
and Comparative Law website, 13 June 2013; ICC Press Release, ICC Office of the Prosecutor
concludes visit to Colombia, 19 April 2013.

38 International Crisis Group, Transitional Justice and Colombia’s Peace Talks, Latin America
Report No.49, 29 August 2013, p.18.
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is changed, then this could still be considered as a “sophisticated way of
impunity”. e.g. community service instead of jail time.

We can conclude that there are still several problematic issues concerning
the possible Colombian peace agreement, especially concerning the
prosecution and punishment of all perpetrators. However the latest news
concerning the partial agreement between the government and the FARC also
indicate that Colombia has a real chance to end five decades of armed conflict
at last, by achieving some goals of transitional justice, such as reparation for
victims, revealing the truth for the past crimes, and promoting reconciliation.

What we can observe is that the pressing state obligations with regard
to dealing with the past atrocities under international law, especially the ones
concerning the duty to prosecute, may put the peace negotiation process in
danger. In that case, instead of letting peace negotiation fail, the best solution
would be trying to reconcile justice and peace with different alternatives
considering both duties of the state under international law and the demands
of the participants to the negotiation process.

IV. Participation of Civil Society to the Peace Negotiations

There is a high risk for post-conflict societies to return to conflict in
the short-term. Therefore, it is significantly important to conclude a peace
agreement that is acceptable by a broad range of actors. Such a peace agreement
will increase the chance of success of the transitional justice regime that will
be implemented. A participatory approach from the very beginning of the
peace process, that can also have a real impact in terms of shaping a negotiated
peace agreement, would be more helpful for a long-term post-conflict justice.

Debate over transitional justice has been most commonly focusing on the
model of appropriate transitional justice measures. In fact, the level at which
transitional justice measures should be adopted is also important issue and
there is a growing debate about the relevance of global, national and local
level efforts.** Especially ‘local ownership’ and ‘participatory approach’
concepts seem to be gaining more recognition within the international
community.* The importance of a “meaningful participation of Government,

39 LUNDY, MCGOVERN, 2008, p. 106; see BETTS, 2005.
40 LUNDY, MCGOVERN, 2008, p. 106; see CHINKIN, EGM/PEACE/2003/BP.1, 31 October
2003.
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civil society and key national constituencies to determine the course of
transitional justice and restoration of the rule of law™*! is recognized broadly,
on paper at least. However, it is really hard to claim that this approach finds
a real and comprehensive application in practice in post-conflict societies.
Although we have some examples where we can especially see the impact of
the national and local civil society organizations could have in a transitional
justice process, there is still much to be done in theory and in practice. And
this section of the paper will focus on how civil society participation can play
a positive role in transitional justice, particularly during peace negotiations
between the two opposing sides.

Civil society can play an important role in public deliberation which
should be considered extremely important for transitional justice. Prioritizing
the goals, choosing the appropriate transitional justice measures to adopt for
that society, by participation of the civil society would be more likely
to give better results. Adopting the basic policies on which consensus is
achieved, can more easily create long lasting solutions. On the other hand,
in cases of disagreement on other issues, further public discussion can be
generated. In both cases, the participation of the civil society to the process
will contribute to the democratic legitimation of the peace process and
transitional justice.*

Although the very concept of civil society is the subject of intense debate,
the United Nations Development Programme (UNDP) defines it as: “The
group of voluntary associations that are not part of the state but hold some
form of social power: political parties, citizens’ movements, communications
media, the private sector, guilds, trade unions, churches and NGOs are in
general considered part of said society.”*

Considering the fact that peace negotiations between the two opposing
sides are particularly important occasions for public deliberation, the
participation of civil society to the negotiation process should be considered

41 Report of the UN Secretary General, “The Rule of Law and Transitional Justice in Conflict
and Post-Conflict Societies™ 21, 2004.

42 CROCKER, 2001, p.284.

43 ZAMBRANO Liliana, ISA Felipe Gomez, Participation of Civil Society in the Colombian
Peace Process, NOREF Norwegian Peacebuilding Resource Centre, July 201.3.
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crucial. One of the most important issue that peace agreements deal with is
how to treat past human rights violations once peace is achieved.** At this
point, civil society can really contribute to this discussion by stepping in.

Negotiating a peace agreement to end a conflict, without referring to any
plan how to deal with past atrocities, will not be really helpful in terms of a
long-lasting peace process and the reestablishment of rule of law in that state.
On the other hand, a peace agreement that refers to how to deal with the past
atrocities should be acceptable by a broad range of actors, and to agree on
the transitional justice mechanisms and measures that will be adopted to deal
with the past human rights violations is always a delicate issue. For instance,
while usually the parties to the conflict are unwilling or extremely cautious
about agreeing on a plan that can hold their proponents broadly responsible
of the human rights violations, the victims and their families are eager to see
that the peace agreement is convincing and promising in terms of achieving
justice broadly.

Civil society participation can play a crucial role to (1) initiate the
negotiations of a peace and transitional justice process, (2) force parties in
the conflict to agree on adopting comprehensive transitional justice measures,
(3) monitor and evaluate the government’s steps and the realization of the
provisions of the peace agreement. We will focus on the first two of these
functions, as they are closely related to peace negotiations process and its
effects on transitional justice process.

Civil society, in some cases can play a role of “national engine” enabling
peace talks. For instance, during the peace negotiations between Guatemalan
government and the 20-year-old guerilla movement, the Guatemalan National
Revolutionary Union (URNG), the civil society not only played a strong role,
but also initially brokered the negotiation.*> The Catholic Church stimulated
public opinion in favor of a national dialogue which also led government-
formed National Reconciliation Commission (CNR) to convene a Grand
National Dialogue in 1989, with participation of 47 civil organizations which
discussed substantive issues related to the conflict in 15 working commissions.
That increased the expectations that wider society should be involved in the
negotiations. Civil society also contributed to the recognition of URNG as a

44 CROCKER, 2001, p.283.
45 CROCKER, 2001, p.283-284.
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legitimate party to the negotiations. In 1994, during bilateral talks between the
government and the URNG, mediated by the UN, the parties agreed to create
a Civil Society Assembly (ASC) involving the diverse sectors* of organized
society to discuss the substantive issues on the negotiation agenda and provide
recommendations to the negotiators.*” Six substantive and five operative
accords mapping steps for ending the conflict and including guarantees of
reforms to address some of the underlying social and structural issues were
concluded by the negotiators, by the end of the 1996. These agreements were
under the topics of human rights, a truth commission, the resettlement of
refugees and displaced people, the identity and rights of indigenous peoples,
the socio-economic and the agrarian situation, strengthening civilian power
and the role of armed forces, and reform of the Constitution and electoral
system.* This comprehensive peace settlement also set forth the establishment
of the Commission for Historical Clarification (CEH)*, an important
transitional justice mechanism with the mission of clarifying the human rights
violations and acts of violence committed during the armed confrontation that
affected Guatemala for 35 years.”® The Guatemala example shows us how
civil society could enable peace talks from the very beginning, which could
shape the transitional justice process in a country.

46 Political parties, religious groups, Matepec (Trade Unions and popular organisations), Atlixco
(academic, small business cooperatives), COPMAGUA (Mayan organisations), women’s or-
ganizations, development NGOs, Research Centres, Human Rights groups, media organisa-
tions were included into the ASC structure. For more detail see ALVAREZ, 2002.

47 ALVAREZ Enrique, PRADO Tania Palencia, 2002, 40-41 (2002).

48 Idem p. 42; See Agreement On A Firm And Lasting Peace, 29 Dec. 1996.

49 The Oslo agreement stated first that the CEH would start its work on the day of the conclusion

of the Agreement for a Firm and Lasting Peace, and that the CEH would have a period of six
months from that date at its disposal, with an option to extend its mandate once for another
six months. CEH handed over the report containing its findings and recommendations to the
Government of Guatemala, to the former guerilla organization URNG and to a representative
of the Secretary General of the UN.
See Guatemala Memory Of Silence, Report of the Commission for Historical Clarification
Conclusions and Recommendations,25 February 1999 (According to the report’s findings, 93
percent of the human rights violations and acts of violence are attributable to actions by the
state, while 3 percent can be attributed to the guerillas.)

50 See also Agreement On The Establishment Of The Commission To Clarify Past Human Rights
Violations and Acts Of Violence That Have Caused The Guatemalan Population To Suffer, 23
June 1994; See also TOMUSCHAT, 2001.
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Other than initiating peace talks, civil society can have an impact on
the content of peace agreements, and therefore help to implement a more
comprehensive transitional justice process. Furthermore, involvement of
the civil society empowers legitimacy of the negotiations in general. Once
actively involved in the negotiation process, various sectors of organized civil
society can make a difference by pushing peace negotiators to tackle with the
root causes and to adopt remedies. ASC’s role in the Guatemalan negotiation
process is a good example in that regard. ASC, as a model of civil society,
was composed of representatives from different groups such as grassroots
nongovernmental organizations, political parties, universities, and small and
medium business associations.’’ Many of proposals of ASC were included in
the official peace accords.*?

Another meaningful example where civil society groups did have an
impact in peace negotiations, in terms of a more comprehensive transitional
justice process is the Liberian conflict. During the peace negotiations, at the
Accra talks of 2003, civil society groups played an important role in getting
the issue of transitional justice on the agenda. Although the demand for
the establishment of a war crimes tribunal was refused, the parties agreed
on establishing a Truth and Reconciliation Commission (TRC) in the
Comprehensive Peace Agreement (CPA) “with the view that its work would
contribute to spreading the truth about what transpired during the conflict
and gaining further insight into the root causes of the conflict”. This was an
important step, especially considering the fact that prior to the CPA in Accra,
justice for human rights abuses was not addressed beyond granting amnesties
for perpetrators of crimes, and the country returned to war in 1999, just two
years after the elections of July 1997.5 Moreover, at the Accra talks of 2003
women’s groups were actively involved in the peace negotiations.* This
should be also considered as an important issue, considering the statement
of The Women Building Peace Campaign, which is made up of women and
women'’s organizations from all over the world:

51 CROCKER, 2001, p.283.
52 ALVAREZ, p.52.
53 JAYE, 2009, pp. 4-5.

54 Id. p. 10.; see also Georgetown University Berkley Centre for Religion, Peace, and World
Affairs, Ending Liberia’s Second Civil War: Religious Women as Peacemakers, Religion and
Conflict Study Case Study Series, August 2013, pp 1-11.
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“the perception of women as victims during violent conflict and war
obscures their role as peacemakers in reconstruction and peace
building process (...) Women are persistently excluded from decision
making processes in spite of their central role in initiating dialogue
and reconciliation at the grassroots level; and their exclusion results
in a peace which fails to address sufficiently key issues such as
demobilization and rehabilitation of women and girl soldiers, the
continued violence against women refugees and the lack of redress

for the human rights violations and abuses women suffer.” >

On the other hand, in South Africa, although first initiated by the church
initiative and the Consultative Business Movement, a group of progressive
business leaders from a number of large corporations, National Peace Accord
(NPA) was negotiated by South African political parties with the aim of
preventing violence. A preparatory committee, formed of ANC, IFP and NP
nominated members along with the non-partisan members, was appointed to
consider the issues and to establish working groups to draft proposals. The
preparatory committee formed five working groups to address five topics: (1)
code of conduct for political parties; (2) code of conduct for security forces;
(3) socio-economic development; (4) implementation and monitoring; and
(5) process, secretariat and media. Following deliberations and negotiations
the committee decided to hold a high profile National Peace Convention on
14 September 1991, which brought together the senior political leadership
along with the representatives from other political parties, leaders of the
independent homeland territories, traditional leaders, churches, trade unions,
business groupings, the media and the diplomatic corps. The text of the final
drafts of the Convention formed NPA, which was signed by 27 political, trade
union and government leaders afterwards.”® Although the negotiations led

55 Women Building Peace: From the Village Council to the Negotiation Table, International Alert
Campaign Brochure, June 2000; See also Charlotte Lindsey, Women Facing War, ICRC study
on the impact of armed conflict on women, pp. 27-28.

56 SPIES, 2002, p. 22. However some significant stakeholders with more radical views did not
agree to sign NPA. The PAC and the Azanian People’s Organization (AZAPO) did not sign
because they did not want to be a part of a structure that included government (they were sup-
porting the spirit and objectives of the accord though). Conservative Party (CP), the right wing
Afrikaner Resistance Movement (AWB) and Herstigte Nasionale Party did not attend or sign.

Three of the homeland governments also refused to sign.
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to a peace agreement were crucial for preventing violence and this was an
important first step for transitional justice process of South Africa, NPA%" did

not set forth the establishment of any transitional justice mechanism dealing

with the past abuses. It must be further noted that:

“It is often mistakenly imagined that the establishment of the TRC
was a direct result of South Africa’s negotiated settlement. This was
not the case. What the parties agreed to in the negotiations prior
to the 1994 elections was that ‘amnesty shall be granted in respect
of acts, omissions and offences associated with political objectives
and committed in the course of the conflicts of the past’. They did
not agree on the mechanism that should be employed to achieve this
end. The epilogue to the interim constitution of 1993 mandated the
parliament elected in April 1994 to determine how the clause on

amnesty should be implemented.”

On the role of NPA and its negotiation process, Spies states:

“It created an unprecedented country-wide network of structures
to implement the agreement by addressing the behavior of political
parties and security forces, issues related to justice and conflict
management through participatory processes of localized mediation
and monitoring coordinated at the regional and national level.
Although aimed at ending the violence, its principles and structures
provided an important safety net for national negotiations.
Later, politicians knew that even when they walked out of the
constitutional negotiations, they retained their common commitment
as signatories to the NPA, which provided a mechanism for channels

of communication to remain open.” >’

Although in South Africa example, negotiation process before the

NPA did not set forth the establishment of any transitional justice mechanism
dealing with the past abuses, the country-wide network that it created was
extremely influential for the future transitional justice process.

Civil society can also play a very important role on monitoring and

57
58

59

See National Peace Accord, 14 September 1991.
GUELKE, 2008, p. 80.
SPIES, 2002, p.20.
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evaluating government’s and other actors’ steps towards achieving peace,
democratization, and ways of handling human rights violations® in
transitional justice process. However, to play this role, civil society does not
have to be necessarily involved in the peace negotiations, for that reason, this
issue is not discussed in further detail in this paper.

Guatemala and Liberia examples show us that the civil society
involvement in the peace negotiation process can lead to a more comprehensive
peace process by shaping the agreement and getting the transitional justice
issues on the agenda. Civil society has a potential to push the opposite sides of
the conflict to agree on adopting transitional justice mechanisms such as Truth
and Reconciliation Commission. Civil society involvement to the peace talks
bring more legitimacy to the peace process and the peace agreement reached
at the end is likely to be accepted more broadly. Moreover, it is likely that a
peace agreement accepted by a broad range of actors, and which puts forward
the aims of transitional justice, would decrease the chance of recurrence to the
conflict for the parties.

However, the potential role of civil society in transitional justice
process, and particularly its role during peace negotiations may differ from
one country to another. Crocker underscores many different factors in that
regard:

“Civic groups and a nation’s civil society as a whole differ with
respect to longevity, vitality, formality, resources and sustainability,
orientation (inward or outward), internal structure (democratic
V. hierarchical) and external relations (grass roots, regionallyl
nationally federated, or internationally linked). Depending on their
type and social context, many groups and networks are limited in
what they can contribute to transitional justice, for they often have
scant resources, outreach and staying power. They may rise and fall
before they are able to make much of a difference in the lives of their
members or the larger society. Their knowledge of similar groups
or networks also might be limited, so that they are unable to learn

60 CROCKER, 2001, p.286; See also DREEZE, SEN, 1991, 275-279. Authors argue that the
monitoring and evaluation by civil society is part of public action, by which NGOs can
advance public good, which includes public petitions, protests and marches, strikes, press

conferences, public fora, and complaints addressed to public officials.
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from each other. Their scope may be entirely at the “grass roots”
preventing them from influencing national institutions. National
governments may be indifferent or hostile to their activities.”®

In some countries, groups of civil society may be very weak, divided
or even nearly inexistent, especially after being ruled with authoritarianism,
under repression, with systematic exclusion, after long lasting conflicts, etc.
In such situations, civil society’s potential impact on transitional justice is
usually limited. However, civil society groups in similar cases, even when
they entered recently in the process, can still have a potential to influence and
shape peace agreements as we see in Guatemala and Liberia. In Guatemala,
despite the long history of authoritarianism and systematic exclusion,
representatives of diverse sectors of the Guatemalan public got involved in
defining the substantive agenda of the peace talks and in shaping the accords
that emerged from them especially through ASC. On the other hand, the
failure of the full implementation of the accords afterwards was related to the
lack of an effective institutionalized mechanism for civil society participation
which could monitor the implementation, and to the weakness of the pro-peace
social movements, which were unable to mobilize broad public constituencies
for the peace process.®

Making wider public aware of developments in the negotiation process in
which civil society is involved could also be an important problem. Normally
the people who are not linked to a civil society group or social sector and
therefore who are not involved in the negotiation process, should be informed
of the process so that the agreement and the peace process can find support
from a wider public. The lack of such public support could constitute a big
obstacle to a long lasting peace and a comprehensive transitional justice
process. In Guatemala, for instance, the constitutional amendments to
incorporate the peace accords were rejected in a national referendum in 1999.
The defeat came with an 81% abstention rate and one of the most important
reason of this result was the fact that the public were not really informed of the
developments in the ASC and in the official negotiations. For those who were
not linked to organized sectors, accurate information was not disseminated

61 CROCKER, p. 288.
62 ALVAREZ, PRADO, p. 43. “With internal social sectors weakened, the international
community has become the only actor with sufficient leverage to keep the peace agreement

on the national agenda.”
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enough through the media. Although a media sector was already included in
ASC, they were not very active and influential. The army and the conservative
owners of media organizations, on the other hand, portrayed the ASC as a
mouthpiece of the URNG.

Alvarez and Prado argue that the experience and capability that were
created during the negotiations by Guatemalan civil society leaders were not
channeled effectively for the implementation of the peace accords, and each
sector tended to concentrate on its own interest and could not formulate or
promote an overall peace agenda.®® In fact, if we consider that Guatemala
went through a long lasting repression and that its democracy had shallow
roots, it is not surprising to see that Guatemalan civil society facing such
challenges. In another country, where there was a long and rich democratic
history, the potential role of the civil society in meeting the challenges of
transitional justice could be bigger, such as the role of civil society in Chile.*

Another important challenge that we can face during a civil society
involved process is that sometimes it is really hard to form alliances and have
a consensus among various civic groups to reach a peace agreement which
can lead to achieve the aims of a comprehensive transitional justice process.
For instance, while victims and families can take a position which is very far
away from compromising on any justice measure, finding a balance between
peace and justice could become really tricky problematic, such as in Colombia.
Or, for example, having a “lowest common denominator” standard between
diverse groups can only encourage weak positions on the issues which would
avoid tackling the root causes of a conflict.%

The participation of civil society to the negotiation process can play a
positive role by influencing and shaping the peace agreement that can lead
to a comprehensive transitional justice process, while lending legitimacy to
the peace process. However the potential role of the participation of the civil
society groups should also be considered with its limitations. First of all due

63 Id.

64 CROCKER, 2001, p.289.

65 In Guatemala, ASC’s positions on socio-economic and agrarian reform and particularly
the issue of land redistribution were ignored partly because of the influence of the CACIF
(Coordinating committee of Farming, Commercial and Financial Associations) which lobbied

directly the government and refused to accept ASC’s recommendations.
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to their deficiencies that are stated above national government or international
institutions may have important roles in helping create, strengthen, and
form alliances among various civic groups.®® Secondly instead of seeing
civil society as an actor which should replace the other actors, it is better
to consider it as an important contributor to transitional justice, particularly
with the role that it may play in the peace negotiations. We must still keep
in mind that government still has an indispensable role with respect to adopt
and implement mechanisms of prosecution, punishment, compensation, and
commemoration.

Y. Conclusion

Peace negotiation process between opposing parties of a conflict has a
significant potential role as a step of a transitional justice process. It could
really shape the transitional justice measures and mechanisms that will be
adopted following the negotiations especially through the peace agreement.
In order to help achieving a comprehensive transitional justice with a holistic
approach, several considerations should be taken into account:

» Parties should get the issues to the negotiations agenda and refer to the
necessity of the dealing with past atrocities.

o Parties should conclude an agreement considering the state’s
obligations under international law, especially on its duty to prosecute
perpetrators from past atrocities.

» Peace agreement should be acceptable beyond the negotiators to
have a sustainable peace. Achieving a viable agreement between the
parties with the participation of the civil society can help as it will give
democratic legitimacy to the process.

« Participation of the civil society to the process can bring the transitional
justice issues to the negotiation agenda and can influence parties to
agree on important transitional justice mechanisms such as a Truth
and Reconciliation Commission.

» If the experience, mobilization and organization that come with the
participation of the civil society in the peace process can be channeled
effectively for monitoring the steps of the parties, especially of the

66 CROCKER, 2001.
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government, and implementing the agreement, the chance of the
success of the transitional justice will increase. The government and
international community can also help strengthen and unify a weak
and fragmented civil society.

However, civil society’s limitations in different countries cannot be
ignored, it should not be considered as an actor who can replace other
actors (government, armed opposition, international institutions)
completely, in peace negotiations and in transitional justice process.
Civil society should rather be considered as an important contributor
to the peace negotiations and transitional justice.



Beril Onder 79

BIBLIOGRAPHY

A. BOOKS

BASSIOUNI M.C,, Crimes Against Humanity in International Criminal Law,14
New York, Springer Publishing, New York, 1992.

DREZE Jean, SEN Amartya, Hunger And Public Action, Clarendon Press, Oxford,
1991

HAYNER Priscilla B., Unspeakable Truths: Confronting State Terror and Atrocity,
Routledge, New York, 2001.

OLSEN Tricia D., PAYNE Leigh A. and REITER Andrew G., Transitional Justice
In Balance: Comparing Process, Weighing Efficacy, United
States Institute Of Peace Press, Washington, D.C, 2010.

B. ARTICLES

ALVAREZ Enrique, “The Civil Society Assembly: Shaping Agreement’, in Accord:
An International Review Of Peace Initiative, Issue 13 (C.
Barnes ed., London, Conciliation Resources) 2002, pp. 48-55.
Available online at: http://www.c-r.org/downloads/13_Public_
participation.pdf

ALVAREZ Enrique and PRADO Tania Palencia, “Guatemala’s Peace Process:
Context, Analysis and Evaluation”, in Accord: An International
Review Of Peace Initiative, Issue 13 (C. Barnes ed., London,
Conciliation Resources) 2002, pp. 38-44. Available online http://
www.c-r.org/downloads/13_Public_participation.pdf

BETTS A., “Should Approaches to Post-conflict Justice and Reconciliation be
Determined Globally, Nationally or Locally?”” 17(4) European
Journal of Development Research, 2005, pp. 735-752.

CHINKIN Christine, “Peace Agreements as a Means for Promoting Gender Equality
and Ensuring Participation of Women”, EGM/PEACE/2003/BP1,
31 October 2003. Available at http://www.un.org/womenwatch/
daw/egm/peace2003/reports/BPChinkin.PDF

CROCKER David A., “Transitional Justice and International Civil Society”, in War
Crimes and Collective Wrongdoing: A Reader (A. Jokic ed.
MA: Blackwell Publishers), 2001, pp. 270-300.

DE GREIFF Pablo, “Theorizing Transitional Justice”, in Transitional Justice (Me-
lissa S. Williams et al. ed., New York University Press), 2012,
pp- 31-77.



80 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi - 2015/1

GUELKE Adrian, “The Lure of the Miracle? The South African Connection and
the Northern Ireland Peace Process” in Global Change,
Civil Society and the Northern Ireland Peace Process:
Implementing the Political Settlement (C. Farrington ed., New
York:Palgrave Macmillian), 2008, pp. 73-90.

JAYE Thomas, “Transitional Justice and DDR: The Case of Liberia”, International
Center for Transitional Justice, 2009. Available online at: https://
www.ictj.org/sites/default/files/ICTJ-DDR-Liberia-CaseStudy-
2009-English.pdf (last accessed on: 16 December 2015).

KOSKENNIEMI Martin, “Between Impunity and Show Trials”, 6 Max Planck Ye-
arbook of United Nations Law, 2002, pp. 1-35.

KRITZ Neil J., “Progress and Humility: The Ongoing Search for Postconflict Justice”,
in Post-Conflict Justice, (8 International and Comparative
Criminal Law Series, M. Cherif Bassiouni ed., Transnational
Publishers), 2002, pp. 55-87.

LUNDY Patricia, MCGOVERN Mark, “The Role of Community in Participatory
Transitional Justice”, in Transitional Justice from Below:
Grassroots Activism and the Struggle for Change, 2008, pp.
99-120.

ORENTLICHER Diane E, “Settling Accounts: The Duty to Prosecute Human Rights
Violations of a Prior Regime”, 100.8 Yale Law Journal, 1991,
pp. 2537-2615.

REIDY Aisling, HAMPSON Francoise and BOYLE Kevin, “Gross Violations of
Human Rights: Invoking the ECHR in the Case of Turkey”, 15(2)
Netherlands Quarterly of Human Rights, 1997, pp. 161-73.

SCHARF Michael P, “The Letter of the Law: The Scope of the International Legal
Obligation to Prosecute Human Rights Crimes”, 59 Law and
Contemporary Problems, Fall 1996, pp. 41-62.

SPIES Chris, “South Africa’s National Peace Accord: Its Structures and Functions”, in
Accord: An International Review Of Peace Initiative, Issue 13
(C. Barnes ed., London, Conciliation Resources) 2002, pp. 20-25.

TOMUSCHAT Christian, “Clarification Commission in Guatemala”, in 23.2 Hu-
man Rights Quarterly, 2001, pp. 233-258.

VAN ZYL Paul, “Justice without Punishment: Guaranteeing Human Rights in
Transitional Societies”, in Looking Back, Reaching Forward:
Reflections on the Truth and Reconciliation Commission of
South Africa (Villa-Vicencio and Verwoerd ed., University of
Cape Town Press) 2000, pp. 42-57.



Beril Onder 81

VAN ZYL Paul, “Promoting Transitional Justice in Post-Conflict Societies”,
in Security Governance In Post-Conflict Peacebuilding
(Bryden, A. and Hanggi, H. ed., DCAF Yearly Books), 2005,
pp- 209-233.

ZALAQUETT José, “Balancing Ethical Imperatives and Political Constraints: The
Dilemma of New Democracies Confronting Past Human Rights
Violations”, 43 Hasting Law Journal, 1992, pp. 1426-1432.
Available at HeinOnline.

C. CASES

ABDULSAMET YAMAN V. TURKEY, European Court of Human Rights(ECHR),
Application No. 32446/96, 2 November 2004. (Available online
at: http://hudoc.echr.coe.int/eng?i=001-67228)

BARRIOS ALTOS v. PERU Inter-American Court of Human Rights, (Merits,
Judgment), Series C No. 75, 14 March 2001.

GELMAN v. URUGUAY (Merits and Reparations, Judgment), Inter-American Court of
Human Rights, Series C No. 221, 24 February 2011. Available online
at:  http://www.corteidh.or.cr/docs/casos/articulos/seriec_221_ing.
pdf

YETER v. TURKEY, European Court of Human Rights(ECHR), Application No.
33750/03, 13 January 2009. (Available online at: http://hudoc.
echr.coe.int/eng?i=001-90598)

D. MISCELLANEOUS

ACOSTA Nelson, Colombian Peace Talks Stall, Tension Mounts, Reuters, 13 October
2013.http://www.reuters.com/article/2013/10/13/us-colombia-
peace-idUSBRE99C08020131013 (last accessed 16 December
2015).

ACOSTA Nelson, HAMRE Jaime, Colombia Government, Rebels Agree on War Victims,
Reuters, 15 December 2015. http://www.reuters.com/article/us-
colombia-rebels-idUSKBNOTY29S20151215 (last accessed 16
December 2015).

Agreement On A Firm And Lasting Peace, 29 Dec. 1996, 36 1.L.M. 274 (1997).
Available at: http://www.ucdp.uu.se/gpdatabase/peace/Gua%?20
19961229b.pdf (last accessed 16 December 2015).



82 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi - 2015/1

Agreement On The Establishment Of The Commission To Clarify Past Human
Rights Violations And Acts Of Violence That Have Caused The
Guatemalan Population To Suffer, 23 June 1994, 36 I.L.M. 283
(1997). Available at http://www.usip.org/sites/default/files/file/
resources/collections/commissions/Guatemala-Charter.pdf (last
accessed 16 December 2015).

BBC News, Colombia President Hails FARC War Victims Reparation Deal,
16 December 2015 http://www.bbc.com/news/world-latin-
america-35103709 (last accessed 16 December 2015).

Charlotte Lindsey, Women Facing War,27-28, ICRC study on the impact of armed
conflict on women. Available at

http://www.icrc.org/eng/assets/files/other/icrc_002_0798_women_facing_war.pdf
(last accessed 16 December 2015).

Georgetown University Berkley Centre for Religion, Peace, and World Affairs, Ending
Liberia’s Second Civil War: Religious Women as Peacemakers,
Religion and Conflict Study Case Study Series, August 2013.
Available at http://repository.berkleycenter.georgetown.edu/130
801BCEndingLiberiasSecondCivilWarReligiousWomenPeacem
akers.pdf ((last accessed 16 December 2015).

Guatemala Memory Of Silence, Report of the Commission for Historical Clarification
Conclusions and Recommendations,25 February 1999. Available
at http://www.aaas.org/sites/default/files/migrate/uploads/mos_
en.pdf (last accessed 16 December 2015).

Human Rights Watch, Colombia: Make Victim’s Rights Central to Peace Talks, 16
October 2012. http://www.hrw.org/news/2012/10/16/colombia-
make-victims-rights-central-peace-talks ~ (last accessed 16
December 2015).

ICC Press Release, ICC Office of the Prosecutor concludes visit to Colombia, 19
April 2013, available at:

https://www.icc-cpi.int/en_menus/icc/press%20and%20media/press %20releases/
Pages/pr900.aspx (last accessed 16 December 2015).

ICTJ (International Center for Transitional Justice) What is Transitional Justice,
2008. http://legal.un.org/avl/pdf/ls/Van-Zyl_RecReading1_.pdf
(last accessed 16 December 2015)

International Crisis Group, Transitional Justice and Colombia’s Peace Talks, Latin
America Report No49, 29 August 2013. http://www.crisisgroup.
org/~/media/Files/latin-america/colombia/049-transitional-justice-
and-colombia-s-peace-talks (last accessed 16 December 2015).



Beril Onder 83

National Peace Accord (South African), 14 September 1991. Available at http://www.
anc.org.za/show.php?id=3967 (last accessed 16 December 2015).

teleSUR, Colombian Government and the FARC Reach Deal for Victims, 14 December
2015. http://www.telesurtv.net/english/news/Colombian-Government-
and-the-FARC-Reach-Deal-for-Victims--20151214-0010.html (last
accessed 16 December 2015).

The ICC Preliminary Examination in Colombia: A Mechanism to Support or
Overthrow the Peace Negotiations Between the Government and
FARC?, Cambridge Journal of International and Comparative
Law website, 13 June 2013. http://cjicl.org.uk/2013/06/13/
the-icc-preliminary-examination-in-colombia-a-mechanism-
to-support-or-overthrow-the-peace-negotiations-between-the-
government-and-farc-2/ (last accessed 16 December 2015).

UNSC Secretary General, “The Rule of Law and Transitional Justice in Conflict and
Post-conflict Socities: Report of the Secretary-General”, 4, U.N.
Doc. S/2004/616, 23 August 2004.

VOELKEL Christian, CROW Anna, The Five Challenges of Negotiating
Transitional Justice in Colombia, International Crisis
Group, 19 September 2013. http://www.crisisgroupblogs.
org/crimeandpolitics/2013/09/19/the-five-challenges-of-
negotiating-transitional-justice-in-colombia/ (last accessed 16
December 2015).

Women Building Peace: From the Village Council to the Negotiation Table.
International Alert Campaign Brochure, June 2000 http://www.
womenaction.org/global/peacebuilding.html (last accessed May
2014)

ZAMBRANO Liliana, ISA Felipe Gomez, Participation of Civil Society
in the Colombian Peace Process, NOREF Norvegian
Peacebuilding Resource Centre, July 2013. http://www.
peacebuilding.no/var/ezflow_site/storage/original/application/
ab5b7f705279t72c3dee76a00eafdfea.pdf (last accessed 16
December 2015).






OZEL HUKUK






The Transfer Of Risk In Sale Contracts
Under Turkish Law

Dr. Ozgiin CELEBI

Abstract: In a sales contract, the concept of “price risk” refers to the question of
whether the buyer is obliged to pay the price for the thing sold in cases where the good
sold is accidentally lost or damaged. Despite the practical importance of this question
and, thus, the strong need for a harmonized approach, solutions vary considerably from
one jurisdiction to another. In the past two decades, however, there has been growing
interest in the principles adopted by the United Nations Convention on Contracts for the
International Sale of Goods (CISG) on this matter. As a result, several jurisdictions have
reformed their internal regulations regarding the transfer of price risk in compliance with
the criteria set forth in the CISG. The Turkish Code of Obligations (TCO), which has
been in force since July 1, 2012, followed this trend by abandoning the well-established,
yet largely criticized, periculum est emptoris rule. This paper aims to explain the transfor-
mation of Turkish law on this point from a comparative perspective, exposing the reasons
underlying the reform as well as its eventual consequences.

Keywords: Sale contract, impossibility of performance, transfer of risk, res perit
domino, periculum est emptoris

Tirk Hukukunda Satim Sozlesmesinde
Hasarin Ge¢mesi

Ozet: Satim sozlesmesinde bedel hasar1 kavrami, satim konusunun kazaen telef ol-
mas1 veya hasara ugramasi durumlarinda alicinin yine de satim bedelini 6demek zorunda
olup olmadig1 sorusuyla ilintilidir. Konunun pratik 6nemine ve dolayisiyla uyumlu bir
yaklagimin gerekliligine ragmen, sorunun ¢oziimii hukuk sistemine gore farklilik goster-
mektedir. Bununla beraber, gegtigimiz yirmi y1l boyunca Milletleraras1 Mal Satimina lis-
kin Sozlesmeler Hakkinda Birlesmis Milletler Antlagmasi’nin bu konuda benimsedigi il-
keler gittikce artan bir ilgi gérmiistiir. Bunun sonucu olarak bir¢ok hukuk sistemi i¢ hukuk
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kurallarimi bu anlagmanin belirledigi kriterlere gore yenilemislerdir. 1 Temmuz 2012 ta-
rihinden bu yana yiiriirliikte olan yeni Bor¢lar Kanunu da ¢okga elestirilen periculum est
emptoris kuralini terk ederek bu akimi izlemistir. Bu ¢alisma anilan reformun nedenleri
ile olas1 sonuclarini inceleyerek Tiirk hukukunun bu alanda yasadi81 degisimi karsilagtir-
mali bir bakis agisiyla agiklamay1 amaglamaktadir.

Anahtar kelimeler: Satim sozlesmesi, ifa imkansizligi, hasarin ge¢mesi, res perit

domino, periculum est emptoris

INTRODUCTION

Incivil law jurisdictions, the occurrence of an impossibility of performance
not attributable to the debtor entails the extinction of the contractual obligation
without creating, for the debtor, a duty of compensation.' In synallagmatic
contracts,” however, the discharge of the contractual obligation by the debtor
does not result in the termination of the contract since it must be decided on the
fate of the other party’s obligation, which is not affected by an impossibility
of performance. The problem of price risk in synallagmatic contracts refers
to the question of whether the creditor of an obligation, the performance of
which has become impossible, is obligated to perform his own contractual
obligation in the absence of any counter-party performance.’ Transposed into
the context of a contract of sale, the question is whether a buyer is under the
obligation to pay the purchase price in cases where the good sold perishes for
accidental reasons, despite not receiving the good sold.*

1 Therefore, the problem of risk allocation requires the absence of a liability issue regarding the
non-performance (BETTI, 1965, p. 13). For the theory of frustration under Anglo-Saxon law,
see CORBIN, 1947, p. 1; EISENBERG, 2009, p. 207. For a comparative analysis on this point,
see HAGER, 1982, p. 35.

2 On the concept of “synallagmatic contract”, see SERIAUX, 2002, p. 777.

3 DESHAYES, 2009, No 4; SCHONLE, 1990, p. 265.

4 The importance of the risk transfer is not limited to this question. For instance, the legal war-
ranty against hidden defects is due only for defects existing at the time of transfer of risk.
The determination of the party bearing the burden of price risk at the time of the loss or the
deterioration of the good sold is also important in case where this situation is attributable to a
third party, such as the transporter of the good, or in case where it is possible to have recourse
to an insurance company: indeed, only the party who suffered from an economic loss, namely

the party who carried the burden of risk is entitled to request compensation.
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The moment the price risk passes to the buyer is necessarily located
within the period commencing with the conclusion of the contract and ending
with the performance of the seller’s obligations. It is indeed neither before nor
after the process of performance, but during this process that there exists a
legal relationship between two persons which may eventually burden a person
other than the owner with the risk of the accidental loss of a good.” Within
this period ending with the performance by the seller of his two principle
obligations, namely the transfer of ownership and transfer of possession,
three anchor points are likely to be used: the transfer of risk to the buyer
can be connected (i) to the execution of the contract, (ii) to the transfer of
ownership, or (iii) to the transfer of possession of the good sold.® The Swiss
Code of Obligations (SCO) opted, in Article 185, for the first solution, which
is commonly known as the “periculum est emptoris” rule, providing that the
risk passes to the buyer with the conclusion of the contract of sale.” Since the
former Turkish Code of Obligations (CO) was based on the SCO,* Turkish
law was also under the reign of periculum est emptoris rule until the TCO
entered into force. The latter connected the transfer of risk to the transfer of
possession and thus set forth a system which stands closer to the principles
adopted by the CISG.

This paper aims to explain the transformation of Turkish law on this point
from a comparative perspective. To this effect, Part I will explain the reasons
for the reform adopted by the new Code of Obligations and Part II will then
discuss the adequacy of the choice of the time of transfer of possession as
criterion of transfer of risk.

I. Abandonment of the Criterion of Execution of Contract

1. Reasons for the Admission of the Periculum Est Emptoris Rule

The fact that the Institutes of Justinian refer to the rule shows clearly
that the periculum est emptoris rule stems from Roman law. Given that under

5 On the res perit domino maxim, see infra.

6 VON HOFFMAN, 1986, p. 265.

7 This is also the solution of the article 1452 of Spanish Civil Code, and used to be the solution
of the Dutch Civil Code previously to the reform of 1992. For the current solution adopted by
this jurisdiction, see infra 11.1.2.

8 See BUCHER, 2000, p. 8; TANDOGAN, 1965-1966, p. 417- 418.



90 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi - 2015/1

Roman law, the execution of the contract did not transfer ownership,” the
periculum est emptoris rule used to mean that the mere acquisition of the
status of the buyer was sufficient to transfer the risk without waiting for the
transfer of ownership or of the possession. However, the scope of this rule in
Roman law remains highly controversial even today. Reluctant to consider this
maxim as providing a general rule, some authors asserted that it was applied
only in some isolated cases, while others considered that it did not apply in the
classic period but came into force later.'” According to certain authors, there
was no Roman rule relating to the transfer of risk since Roman judges used
very fine distinctions and the risk was attributed to the seller or to the buyer,
depending on the circumstances of each case.!' The prevailing view, however,
admits that periculum est emptoris was indeed the rule regarding the transfer
of risk under Roman law, not only in the Justinian period, but also during the
classic period.'?

The presence of such a rule is not surprising in a system where obligations
are considered to be entirely independent from each other, despite belonging
to the same economic transaction. There is no doubt that a sales contract,
today the prototype of synallagmatic contracts, was originally formed by
two stipulations. These two stipulations, creating the obligations enabling
the exchange of the good and the price, were entirely independent from each
other in the sense that the beneficiary of each stipulation could demand the
performance of the obligation assumed by the stipulation without the need
to comply with his own obligation."® This lack of interdependence between
the obligations arising from different stipulations could provide a reasonable

9 VAN DEN BERGH, 2008, p. 623; HERMAN, 1981, p. 682. Indded, under Roman law, the
transfer of ownership took place through accomplishement of a ceremony called “mancipa-
tio”: WATSON, 1984, p. 9; ZIMMERMANN, 1990, p. 271.

10 See BETTI, 1965, p. 6 and 11, claiming that, in the classic period, the transfer of risk required
the handing over of the thing sold to the buyer. See also, in the same sense, AYITER, 1957, p.
141-142.

11 See the authors cited by ZIMMERMANN, 1990, p. 282. For the difficulties of interpretation
of Roman law on this point, see also POTHIER, 1838-1839, p. 289-290. For a brief presenta-
tion of this controversy, see GERKENS, 2002, p. 124 and AYITER, 1957, p- 133.

12 ZIMMERMANN, 1990, p. 282; VAN DEN BERGH, 2008, p. 630-631. For different explana-
tions of this rule, see GERKENS, 2002, p. 120-122, YARON, 2004, p. 70.

13 On the notion of “stipulatio”, see WATSON, 1984, p. 3-5. See GERKENS, 2002, p. 132, ex-

plaining the individual character of each stipulation.
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explanation for the buyer being unconditionally obligated to pay the price
regardless of what happened to the good sold.'

However, when a stronger interdependence between obligations was
established, this explanation of the periculum est emptoris rule, namely the
co-existence of two independent stipulations, disappeared. The fact that
the rule was maintained by the Institutes of Justinian shows that Romans
nevertheless considered it the most appropriate solution to the problem of risk
allocation, even in a system where the respective obligations of the seller and
the buyer are seen as being interdependent. This situation is most commonly
explained by the factual peculiarities of Roman sale.” If the performance
is simultaneous with the execution of the contract, it is natural to allocate
the risk to the buyer who will receive the performance immediately after the
creation of the obligations. However, it is possible for the parties to postpone
the performance. Then it becomes necessary to know why the performance
was postponed, since the consequences of the good’s accidental loss must
be attributed to the party who caused the delay in performance. The buyer
should bear the risk of loss and pay the price if the performance was delayed
because of him or in his interest, which is the case whenever the seller is able
to perform immediately but the buyer is not ready to take delivery. Inversely,
the seller should bear the risk when the lapse of time separating the execution
of the contract and its performance is in his interest. This distinction allows
us to understand the effect of the typical Roman sale, which amounted to a
transaction made in the market instantaneously, on the transfer of risk. Indeed,
in such sale, the delay in delivery usually serves the buyer since a person
who brings the goods to the market is normally ready to deliver such goods.
The seller would in most cases have no interest in the performance being
postponed given that such a situation would be particularly disadvantageous
for him as he needs to transport the good and keep it until the buyer is ready to
take delivery.'s It is more probable for the buyer to request the postponement
of the performance, either because he was temporarily unable to assume the

14 For a similar point of view, see GERKENS, 2002, p. 133, explaining the periculum est empto-
ris rule by the lack of interdependence between legal actions arising from the same economic
transaction.

15 VON JHERING, 1893, p. 102-103; BUCHER, 1970, p. 291; SCHWARZ, 1947, p. 164;
ZIMMERMANN, 1990, p. 290; BUCHER, 2007, p. 140.

16 BUCHER, 1970, p. 291.
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transport or the custody of the good, or because he is not yet able to pay the
price. Therefore, in a Roman sale, the delay of performance was habitually
agreed to be in the interest of the buyer and, consequently, it was the buyer
who bore the risk of loss.

Therefore, it seems that the periculum est emptoris rule was based on the
idea that the risk of the sold good’s loss should be assigned to the party who
created such risk before the accomplishment of the act of performance, by
causing the postponement of the performance, created the risk of the loss of
the good. One could object that if this were the case, Roman law would not
have put the risks categorically on the side of the buyer and would have sought
to determine, on a case-by-case basis, to which party the delay in performance
was attributable. Several explanations, however, have been put forward to
challenge this objection. Some authors have argued that in a Roman sale,
when the delay in performance was agreed upon in the interest of the seller,
the buyer gave his consent to this delay only if the seller was responsible for
the “custodia” of the thing, which imposed the highest level of diligence to
the seller and thus practically put most of the risks on his shoulders.!” Others
have tried to explain this categorical choice by the floodgates argument: It
was probably the desire to avoid conflicts which led Roman judges to apply
as a categorical rule the solution that would be satisfying in the majority of
cases.'®

It follows from the foregoing that the longevity of the periculum est
emptoris rule in Roman law is explained by the characteristics of the Roman
sale, which enabled the connection of the transfer of risk to the execution of
the contract on the basis of the presumption that the delay in performance was
usually in the buyer’s interest. Nevertheless, the structure of the contract of
sale, in which the periculum est emptoris rule provided a satisfying solution,
later underwent a substantial transformation. The transfer of risk to the buyer
with the execution of the contract could no longer equitably resolve the conflict

17 ZIMMERMANN, 1990, p. 287, VAN DEN BERGH, 2008, p. 629-630. Nevertheless, this
explanation is not valid for the post-Justinian period, since Justinian abolished the concept
of custodia liability, and replaced it with the more flexible culpa (in custodiendo) liability
(ZIMMERMANN, 1990, p. 292; AYITER, 1957, p- 131). This evolution, by releasing the
seller from liability for certain risks, entailed a considerable extention of periculum est

emptoris rule.
18 VON JHERING, 1893, p. 103.
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of interests in a context where the contract of sale acquired too many forms.
The increase in the number of cases where the rule was applied to situations
for which it was not initially meant revealed its anachronism.

It would probably not be reasonable to assert that at the time of the drafting
process of the SCO the transformation of the structure of the contract of sale
was not yet sufficiently perceptible. Why then did the drafters of the SCO
adopt the Roman rule? Some authors have tried to explain this choice on the
basis of the ability of the periculum est emptoris rule to resolve the problem
of risk allocation independently from the structure of the contract of sale. It
has, in this respect, been asserted that the conclusion of the contract could
reasonably be the criterion of the transfer of risk given that from that moment
on, the good sold would belong to the economic sphere of the buyer." It has
also been claimed that the impossibility to perform would enable the seller to
request the contractual price, since such a failure would amount to a fiction of
performance.” But it seems that the adoption of this rule by the SCO does not
have much to do with belief in the fairness of the Roman rule. Indeed, studies
on the drafting process of the SCO show that the admission of the execution
of the contract of sale as the criterion of the transfer of risk to the buyer was
a compromise to resolve the problem of the moment of transfer of ownership
to the buyer. Indeed, during the process of codification, this question became
the subject matter of a disagreement between two groups following different
traditions but aiming to be governed by the same code. Some deputies defended
the pandectist tradition, which required the ownership to be transferred along
with the delivery of the good, while for others, the SCO needed to follow the
French tradition and opt for a transfer of ownership solo consensu, namely,
by virtue of the execution of contract. The problem was resolved in favor
of the German-speaking part of the country; the transfer of ownership was
attached to the delivery. But in order to satisfy the expectations of the French-
speaking part, the system of transfer of risk was determined so as to produce,
to a certain extent, the effects of the French system of transfer of ownership
solo consensu: indeed, according to the execution of the contract, the effect of
transferring the risk was creating, inter partes, the appearance of the transfer of
ownership, even though the ownership would not actually be transferred until

19 ZIMMERMANN, 1990, p. 290.

20 KELLER & FISCHER, Mechanismus der Gefahrtragung des Kiufers: eine dogmatische
Analyse, Mélanges Paul Piotet, 1990, p. 137, cited by ATAMER, 2000, p. 138, note 24.
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delivery.”! This historical explanation seems to be the commonly accepted
explanation of Article 185 of the SCO in Switzerland. It appears even in the
Federal Court’s judgments, which recommend a restrictive application of this
rule, precisely on the grounds that the presence of this rule in the SCO is
explained by historical reasons, and not by its ability to provide a fair solution
to the problem of transfer of risk*.

As for the CO, the presence of the periculum est emptoris rule in Article
183 was the result of the adoption of the SCO as a bloc,* without necessarily
paying attention to each provision contained in this Code. As a consequence,
Turkish courts, just like Swiss courts, were obligated to apply the rule, even
though it is not always a simple task to explain why the buyer must pay for
a good which has perished for accidental reasons, without obtaining either
ownership or possession of the good sold.

2. Reasons for the Abandonment of the Periculum Est Emptoris Rule

The anachronism of the Roman rule has been noted for a long time not
only in doctrine,* but also by the courts. The Swiss Federal Court expressed
on various occasions that the periculum est emptoris rule is “difficult to
reconcile with the general principles of Swiss law of obligations,” including,
according to the Court, “the rule according to which the owner bears the risk
of the thing (res perit domino)”™® and “the rule expressed in Article 119/2

21 For the presentation of the drafting process on this issue, see BUCHER, 1985, p. 211-212;
more briefly, BUCHER, 1970, p. 289 and BUCHER, 2007, p- 148-149.

22 See infra 1-2.

23 BUCHER, 2000, p. 8; TANDOGAN, 1965-1966, p. 417.

24 For Swiss doctrine, see e.g., SCHWARZ, 1947, p. 164; SCHONLE, 1990, p. 265; BUCHER,
1970, p. 291. For Turkish doctrine, see, e.g. ATAMER, 2000, p. 131; CAKIRCA, 2007, p.
177. An author asserted that the longevity of the roman rule might be seen as confirmation
of the statement made by Goethe in Faust, who expresses that laws and rights get inherited
like an eternal disease (Es erben sich Gesetz’ une Rechte/ Wie eine ewige Krankheit fort):
SCHWARZ, 1947, p. 163.

25 Judgment of Feb. 8, 2010, Federal Court, No 4A 601/2009; judgment of Dec. 16, 2008, Fed-
eral Court, No 4A 326/2008; judgment of March 12, 2002, Federal Court, No 4C.336/2000,
128 III 370 (Unless otherwise stated, the federal courts’ decisions referred to are available at
<http://www.bger.ch/fr/index/juridiction.htmi (last visited on September 20, 2015)).

26 Judgment of Feb. 8, 2010, Federal Court, No 4A 601/2009; judgment of March 12, 2002,
Federal Court, No 4C.336/2000, 128 III 370.
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of the Code of Obligations, under which a contractor who is released from
his contractual obligations because of impossibility of performance can
no longer claim the counter-performance promised by the other party.”*
According to the Court, the rule is also “contrary to conceptions generally
admitted in public.”*® The tribunal also stated that the presence of the rule in
the SCO relies on historical reasons® and added that, as a consequence, “the
jurisprudence as well as doctrine suggests a restrictive application of the rule
and a broad interpretation of the exceptions made to it.”"*

The strongest evidence for the inconvenience caused by the periculum est
emptoris rule is the constant temptation to reduce its scope of application,’!
which can be achieved by using different methods for the sale of specific
goods and for the sale of fungibles.

With regard to the sale of specific goods, the possibility of a restrictive
application of the periculum est emptoris rule is based on the first paragraph
of Article 185 of the SCO, which provides that “the benefit and risk of the
object pass to the buyer on conclusion of the contract, except where otherwise

agreed or dictated by special circumstance.”

The possibility of departing from the periculum est emptoris rule by means
of a special agreement is not surprising in a system where the principle of
freedom of contract reigns. This possibility is nevertheless particularly important
where the default rule is considered unsatisfying, since it enables the courts to
make a broader interpretation of the contractual terms to avoid the application
of the default rule. This is precisely the case with respect to the application of

27 Judgment of April 18, 1958, Federal Court, No 84 IT 158.

28 Id

29 Judgment of March 12, 2002, No 4C.336/2000, 128 III 370.

30 Judgment of Feb. 8, 2010, Federal Court, No 4A 601/2009; judgment of Dec. 16, 2008, Fed-
eral Court, No 4A 326/2008; judgment of March 12, 2002, No 4C.336/2000, 128 III 370.

31 MARCHAND, 2004, p. 75.

32 Schwarz asserts that the periculum est emptoris rule is in contradiction with Article 210 of
the SCO and its scope of obligation could be restricted so as to ensure compliance with this
provision, which would allow the seller to obtain the price only after having transferred the
possession. He states, therefore, that the risk should pass to the buyer with the execution of
the contract only in cases where, as provided by Article 210, the parties agreed upon a special

clause rendering the obligation to pay the price enforceable previously to the transfer of pos-
session. (SCHWARZ, 1947, p. 165-167).
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the periculum est emptoris rule. A significant example of such situation can be
drawn from “franco” clauses. It is generally accepted that these provisions relate
only to the allocation of transport costs.*® Nevertheless, on several occasions
the Swiss Federal Court inferred from these clauses the contracting parties’
implicit will to avoid the application of the default rule relating to the allocation
of risk and to delay the transfer of risk until delivery of the good sold.**

The power provided to the courts by Article 185 of the SCO to depart
from the periculum est emptoris rule under “special circumstances” provides
a more interesting field of reflection. Both doctrine and jurisprudence have
sought to make use of this exception to the fullest extent possible. According to
the Swiss Federal Court, these exceptions concern “cases where the temporal
separation between the act creating the obligation and the act of performance
intervenes not in the interest of the buyer, but only or mainly in the interest of
seller.”® The passing of risk to the buyer therefore requires the verification in
each case whether “the buyer is unable, because of circumstances attributable
to the seller; to dispose of the thing sold before delivery or cannot adequately
ensure the custody of his new acquisition.”*® This approach enabled the
Federal Court to dismiss the application of the periculum est emptoris rule on
several occasions and to delay the transfer of risk until the good sold enters
within the sphere of control of the buyer, so that the buyer can take appropriate
measures to prevent the occurrence of the risk.”’

33 SCHONLE, 1990, p. 268; ATAMER, 2000, p. 144.

34 Judgment of Oct. 11, 1918, Federal Court, No 44 II 416, available at <http://www.servat.
unibe.ch/dfr/pdf/c2044416.pdf>; judgment of Dec. 6, 1920, Federal Court, No 46 II 457,
available at <http://www.servat.unibe.ch/dfr/pdf/c2046457.pdf>; judgment of Sep. 22, 1926,
Federal Court, No 52 II 362, available at <http://www.servat.unibe.ch/dfr/pdf/c2052362.pdf>
(last visited on September 20, 2015).

35 Judgment of March 12, 2002, No 4C.336/2000, 128 III 370.

36 Id. In the same sense, see judgment of Feb. 8, 2010, Federal Court, No 4A 601/2009; judg-
ment of April 18, 1958, Federal Court, No 84 II 158.

37 Thus, the seller bears the risks of transport while shipping franco to his own agent at the place
of performance; indeed, in this case, the buyer does not have control on the transport and
cannot take the appropriate measures to avoid the occurrence of the loss (judgment of April
18, 1958, Federal Court, No 84 II 158). Similarly, in a case where the value of the shares of a
company was diminished due to the deflection of the company’s clients, the court ruled that
the risk is transferred to the buyer only after the registration of the company under the buyer’s

name on the grounds that, until that moment the company remains under the control of the



Ozgiin Celebi 97

This possibility given by Article 185 is usually used in the sale of specific
goods, since, for the sale of fungible goods, there is another tool making
it possible to achieve similar results. In fact, the application of the rule
connecting the transfer of risk to the execution of the contract runs against the
nature of the sale of fungibles. Indeed, for the problem of price risk to arise,
there must, in the first place, be an impossibility of performance which will
release the seller from his obligations; nevertheless, in compliance with the
geneus non pereit rule, such a situation can never occur as long as the good
sold is a fungible thing. Therefore, the transfer of the price risk requires, in
this case, at least the specification of the subject matter of the delivery; the
conversion of the fungible goods into a specific thing, which can be done
by the identification of the object that will be dedicated to the performance
of the obligation. Following this idea, Article 185 of the SCO sets out the
identification of the fungible good as a condition of the transfer of risk.
However, the mere identification, taking place before the transfer of ownership
and of possession, is not sufficient to put the good sold within the sphere of
influence of the buyer and thus is considered to be an inadequate moment for
the transfer of risk. This is why, in the field of fungible goods, scholars have
developed a different interpretation of the concept of identification in order to
delay the moment of transfer of risk.

This interpretation is based on the fact that the SCO provides different
rules depending on whether the identified object must be shipped or not.
Identification is sufficient to specify the object of the obligation only when
the seller is under the obligation to put the object at the disposal of the buyer;
in cases where he must also ship the object, the SCO requires, in addition to
the identification, the handing over of the thing to the carrier. This regulation
enabled Swiss doctrine to reject the identification as the decisive circumstance
in the specification of the object of obligation.”® According to this point of
view, if the SCO establishes this difference depending on whether the sold
thing should be shipped or not, it means that the decisive event for fungible
things to become the specific object of the obligation is not the physical
identification of the goods which will be dedicated to the performance, but

seller and the buyer does not have the possibility of preventing the deflection of clients (judg-
ment of Feb. 8, 2010, Federal Court, No 4A 601/2009).

38 See VON JHERING, 1893, p. 128, claiming that the transfer of risks is not a result of the

identification, but the result of another event fortuitously coinciding with the identification.
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the accomplishment of the acts of performance by the seller with respect to
the scope of obligations he assumed, and in particular, with respect to the
place where the performance must take place.* In fact, if the seller is not
bound to ship the good sold, the identification has the effect of transferring
the risk to the buyer, because the identification constitutes the last act that the
seller needs to accomplish for the delivery to take place. It is following the
same logic that the Code requires the handing over to the carrier for the goods
to be shipped by the seller, because this is the last act of performance that
the seller is supposed to accomplish in this case. In sum, the subject matter
of the obligation is not specified and thus the seller does not benefit from a
discharge on the basis of an impossibility of performance until the identified
object is offered to the buyer at the place of performance*’ with the intention to
transfer the ownership and the possession.*' Consequently, the transformation
of fungible goods into the specific subject matter of the obligation does not
depend on the identification, but on the offer of the seller to perform, after
having accomplished all the acts of performance expected from him.

The determination of the moment when the object of the obligation
becomes a specific good through the above explained interpretation affects,
in the first place, the moment of the transfer of risk of performance; in other
words, the moment an impossibility of performance may occur for the seller.
However, the postponement of the transfer of risk of performance until the

39 VON JHERING, 1893, p. 129 : “En creusant cette idée de I'influence du lieu de la livraison
(nous appellerons ainsi désormais I’ exécution d’une commande) et de la distinction qui en
découle entre apporter, chercher et envoyer, j arrivai enfin a cette conclusion que dans tous
les cas de livraison, la question des risques se décide d’ aprés un seul et méme principe. Les
risques passent a I’ acheteur avec la livraison effectuée ou empéchée par la mora de la partie
adverse. Extérieurement, et en fait, la livraison se fait différemment selon la diversité des cas,
mais, juridiquement elle a lieu au moment ou le fournisseur a fait ce qui lui incombait d’ apreés
I'intention commune des parties. Si donc, il a été convenu que I’ auteur de la commande doit
chercher la marchandise, la séparation préalable faite par le fournisseur (abstraction fait de
la mora accipiendi) ne libére point celui-ci des risques. S’il a été convenu que la marchandise
doit étre apportée, le fournisseur est libéré lorsqu’il I’a apportée. S’il a été convenu qu’elle
doit étre envoyée, il est libéré lorsqu’il a envoyé”.

40 SEROZAN, 2014, p. 82; SCHONLE, 1990, p. 277.

41 See also, in this sense, the decision of Turkish Supreme Court, stating that the identification
is sufficient to transfer the risk only when the buyer must take delivery at the premises of the
seller (judgment of Feb. 2, 1985, Cass. 13. Civ., Case No 1984/7828, Judgment No 1985/1010,
available at Kazanci I¢tihat Bilgi Bankast).
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fulfillment of all the acts of performance assumed by the seller affects also
the transfer of price risk since this problem arises only if an impossibility
of performance exists.** Therefore, the moment the acts of performance are
fulfilled by the seller constitutes not only the moment of transfer of risk of
performance to the buyer, depriving him of the possibility of obtaining specific
performance or a pecuniary compensation, but also the moment of transfer of
price risk to the buyer.

All these attempts to limit the scope of the periculum est emptoris rule
create, however, other difficulties. As for the possibility of the courts not
applying the rule “where otherwise agreed or dictated by special circumstance”,
an excessive use of this possibility creates a problem of predictability for the
lay litigant. This problem is a very serious one as it disrupts the functioning
of the most efficient remedy against the problem of the risk of accidental
loss, namely, the possibility of having recourse to insurance. In addition, the
solution adopted in the sale of fungible goods, which is based on a distinction
depending on the place of performance and which requires to take into
consideration the last act of performance assumed by the seller, is not applied
to the sale of specific things. For these reasons, even a restrictive application
of the periculum est emptoris rule does not produce satisfying results, which
explains the decision taken by the drafters of the TCO to completely break
away from the Swiss system.

I1. Adoption of the Criterion of Transfer of Possession
1. Alternatives to the Periculum Est Emptoris Rule

1.1. Transfer of Ownership as Criterion of Transfer of Risk

Once the inadequacy of the time of conclusion of the contract as the
criterion for the passage of risk is recognized, there remain two solutions
depending on the performance of the seller’s two principal obligations:
transfer of ownership or transfer of possession.

Transfer of ownership was set forth as criterion of transfer of risk by French
law and by the jurisdictions which adopted the French system. The transfer of
risk is governed by Article 1138 of the French Civil Code (FCC), providing

42 DESHAYES, 2009, No 18.
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that the obligation to deliver the thing “makes the creditor the owner and places
the thing at his risk from the time when it should have been delivered, although
the handing over has not been made.” The French solution presents an affinity
with Roman law in the sense that, practically, the transfer of risk takes place
at the moment the contract is executed. However, the criterion of the transfer
is completely different as under the FCC the execution of a contract transfers
to the buyer not only the risk, but also the ownership.** Thus, according to
the prevailing opinion, it is because the ownership is transferred at the time
of the execution of the contract that the buyer bears the risk of accidental
loss of the thing sold*: res perit domino.® The interdependence that the
FCC establishes between the transfer of ownership and the transfer of risk has
important practical effects. Indeed, if for any reason the transfer of ownership
is delayed, the same happens also with the transfer of risk. This is the case
when contracting parties agree to delay the transfer of ownership by providing
retention of title clause* or any other clause with a similar effect.*’” In such
situations, the Cour de Cassation considers that unless the parties explicitly

43 It must be noted that some authors criticize the passing of ownership through execution of
contract and propose a different interpretation of Article 1138; see CHAZAL, VICENTE,
2000, p. 477.

44 See SERIAUX, 2006, p. 387, advocating application of res perit domino rule in the sale cont-
ract.

45 It must be underlined that, under Roman law, res perit domino rule did not concern the perfor-
mance of the contract of sale, but was related to the question whether a person who is not the
owner of a good may be burdened with the consequences of the loss of this good. As stated by
Pothier, “the maxim is applicable, when the question arises between the proprietor and those
who have the custody or use of the thing; in which case, the thing perishes to the loss of the
owner, rather than to the loss of those who have the custody or use of it, who, by the happen-
ing of the loss without fault on their part, are discharged from their obligation to restore it”
(POTHIER, 1838-1839, p. 288). In the same line, it is accepted that the origins of the maxim
are to be found in the law of pledge: WACKE, 1987, p. 327.

46 See the judgment of Nov. 20, 1979, Cass. com., Bull. IV, No 300, case No 77-15978, stating
that the retention of title clauses must be considered as creating a condition precedent. As
a consequence, the risks should be borne by the seller until the fulfillment of the condition,
namely, the transfer of ownership to the buyer. In the same sense, see judgment of Oct. 19,
1982, Cass. com., Bull. IV, No 321, case No 81-10220 ; judgment of June 11, 1985, Cass.
com., Bull. IV, No 190, case No 84-10913; judgment of Nov. 13, 1997, Cass. lere civ., un-
published in Bull., case No 95-20411 (French Court of Cassations’ decisions are available at
<http://www.legifrance.gouv.fr/initRechJuriJudi.doi, last visited on September 20, 2015).

47 Judgment of Jul. 4, 1995, Cass. lere civ., Bull. civ. I, No 305, case No 93-18662.
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agree upon a different solution, the risk is automatically transferred to the
buyer along with the ownership. Likewise, contractual clauses which delay
the transfer of risk are interpreted as delaying the transfer of ownership as
well.*® Therefore, the application of the res perit domino rule can be avoided
only if it is expressly stated that the parties intend to separate the issues of the
transfer of risk and the transfer of ownership.*

English law also adopted the res perit domino rule, except in cases
where the sale is made to a consumer. However, this system seems to more
fully take into account the circumstances surrounding the performance in
order to determine the allocation of the burden of risk. Indeed, the res perit
domino rule is rejected by the courts not only in the presence of an agreement
in this sense, but also when the commercial customs rely on a different rule of
allocation of risk. This is the case, for instance, when one of the parties seem
to have assumed responsibility for the insurance of the goods or when the
seller retains the title but no longer has control over his goods.”!

1.2. Transfer of Possession/Delivery of the Good Sold as Criterion of
Transfer of Risk

The solution adopted by the CISG is probably the most commonly
known example of a system attaching the transfer of risk to the delivery of
the good sold** and is accepted to follow the solution previously adopted by
the Convention relating to a Uniform Law on the International Sale of Goods
(ULIS)* and by the Uniform Commercial Code (UCC).>* The CISG explicitly

4 Judgment of Jul. 7, 1993, Cass. lére civ., Bull. civ. I, No 254, case No 91-18592. As for the
effect of stipulation of Incoterms, see judgment of Jan. 7, 1969, Cass. com., Bull. No 6.

49 See the annual report of Cour de Cassation, 2011, p. 139, available at <https://www.cour-
decassation.fr/IMG/pdf/Rapport_CourCassation_2011.pdf> (last visited on September 20,
2015).

50 SEALY, 1972, p. 234; HAGER, 1982, p. 57.

51 SEALY, 1972, p. 234-235.

52 See BONELL, 2008, p. 4, asserting that the separation of the transfer of risk from the transfer
of ownership constitutes one of the originalities of the CISG system. For a presentation of the
rules on passage of risk in the CSIG, see, e.g., ERAUW, 2005-2006, p. 203.

53 The Convention was adopted by the Hague Conference in 1964. For the presentation of its
provisions on passage of risk, see ROTH, 1979, p. 291; SEVON, 1985, p. 191.

54 HAGER, 1982, p. 61-62; see GAKWERERE, 2005, p. 710, underlining the similarities be-
tween Article 69 of CISG and Article 2-509 (3) of the UCC which provides that, “in any case
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leaves the question of the transfer of ownership outside its scope;> therefore,
it is undoubted that the transfer of price risk is attached to the delivery of the
good sold regardless of the transfer of ownership.*

The principles adopted by the CISG, considered economically more
rational than the maxim res perit domino,”” had significant influence on
several jurisdictions as well as the harmonization works within the European
Union. It must be noted that the Civil Code of Quebec, despite being faithful
to the French tradition, opted for this solution in 1994 in Article 1456 of the
Civil Code by separating the transfer of risk from the transfer of ownership,
which takes place at the time the contract is executed. The solution is also
valid in the presence of retention of title clauses, which shows the critical
importance of the act of delivery and its independence from the transfer of
ownership. Article 1746 of the Civil Code provides that the risk of loss is
transferred to the buyer at the moment of delivery, even in cases where the
ownership has not yet been transferred.”® Under the influence of the CISG,
the Dutch Civil Code also broke away from the periculum est emptoris rule
in 1992 and adopted the rule of delivery in Article 7:10, stating, just like the
Civil Code of Quebec, that delivery transfers the risk even if the ownership
has not yet been transferred. English law has also been influenced by the
CISG system. The Sale of Goods Act 1979, which connects the transfer of
risk to the transfer of ownership, adopted in 2002 the criterion of delivery
in the field of sales made to consumers.” As for the studies realized within

not within subsection (1) or (2), the risk of loss passes to the buyer on his receipt of the goods
if the seller is a merchant; otherwise the risk passes to the buyer on tender of delivery”. It
should be noted that the same solution had already been provided by Article 522 of Greek
Civil Code of 1946 and by Section 17 of the Swedish Sales Act of 1905.

55 See Atrticle 4 B: “This Convention (...) is not concerned with: (...) (b) the effect which the
contract may have on the property in the goods sold”.

56 TORSELLO, 2000, p. 939; ERAUW, 2005-2006, p. 203; VISSER, 1998-1999, p. 81. For the
criticism of this choice, see VISSER, 1998-1999, p. 90; SEVON, 1985, p. 191. The issue of
ownership is also left out of the scope of the International Commercial Terms (Incoterms).

57 THIEFFRY, 1988, p. 124.

58 Article 1746: “An installment sale transfers to the buyer the risks of loss of the property, ex-
cept in the case of a consumer contract or where the parties have stipulated otherwise”. On
this point, see GAKWERERE, 2005, p. 709.

59 The Sale and Supply of Goods to Consumers Regulations 2002 came into force on March 31,
2003.
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the European Union, Directive 2011/83/EU of 25 October 2011 on consumer
rights provides in Article 20 that in contracts of sale providing for the transport
of goods, “the risk of loss of or damage to the goods shall pass to the consumer
when the consumer or a third party indicated by the consumer, other than the
carrier, has acquired physical possession of the goods.”® Following the same
logic, the Proposal for a Regulation On a Common European Sales Law of 11
October 2011°! provides, regarding sales to consumers, that the transfer of risk
takes place when the consumer “has acquired the physical possession of the
goods or the tangible medium on which the digital content is supplied”,** and
regarding sales between professionals, that “the risk passes when the buyer
takes delivery of the goods or digital content or the documents representing

9963

the goods.

Although German law also connects the transfer of risk to delivery, in order
to understand the choice made by the Biirgerliches Gesetzbuch (BGB), further
developments are required. Section 446 of the BGB provides that “the risk of
accidental destruction and accidental deterioration passes to the buyer upon
delivery of the thing sold.” However, in German law, delivery also transfers
the ownership. Indeed, according to section 929 of the BGB, the transfer of
ownership of a movable to the buyer requires that “the owner delivers the thing
to the acquirer and both agree that ownership is to pass.” The juxtaposition
of transfer of ownership and of risks thus gives rise to the question of whether
German law opted for interdependence between the ownership and the burden
of risk, or whether the delivery was chosen independently from the transfer
of ownership.*

For some authors, the German system follows exactly the same logic
as French law regarding the solution to the question of the burden of risk.
According to this point of view, German law put into force the res perit
domino rule by connecting the transfer of risk to the transfer of ownership,

60 The directive does not provide a solution for the passage of risk in the contracts which do not
involve carriage of goods.

61 SEC (2011) 1165 final.

62 Article 142.

63 Article 143. For a comparative analysis of the Directive on Consumer Rights and the Proposal
for a Regulation on a Common European Sales Law, see DESHAYES, 2012, p. 88.

64 The same question arises also in Austrian law due to Sections 1048 and 1064 of the Allge-
meines Biirgerliches Gesetzbuch (ABGB).



104 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi - 2015/1

both taking place with the delivery of the thing sold.®® However, others refuse
to see in the transfer of ownership the criterion of transfer of risk and assert
that the German system links the transfer of risk to the delivery of the good
sold independently from ownership.®® This point of view seems to currently
prevail. Indeed, the existence of interdependence between ownership and the
burden of risk has not been confirmed by judicial practice. On the contrary,
several factors indicate that although the juxtaposition of transfer of risk
with the transfer of ownership is frequent, these two issues are governed by
different considerations. For example, retention of title by the seller does not
prevent the risk from being transferred through the act of delivery.®” Another
factor stemming from the law of immovable goods is likely to dissipate doubts
that may exist in this regard. Indeed, in the sale of immovable goods, the
respective moments of transfer of risk and transfer of ownership are different.
Section 446 of the BGB determines the time of delivery as the moment of risk
transfer for all kinds of property without distinction between movable and
immovable goods. However, the ownership is transferred under Section 873
by “the registration of the change of rights in the Land Register.” Given that
in this field transfer of ownership does not take place at the same moment as
the transfer of risk, one may conclude that the situation does not need to be
different for movables. Moreover, until the reform of 2002,% Section 446 had
a second paragraph, which provided that in instances where the ownership
passed before the delivery, the passing of ownership would also transfer the
risk.®” By removing this provision, the German legislator is very likely to
have desired to show that it did not wish to connect the passage of risk with
the ownership issues, even as an alternative to the solution of delivery. The

65 TORSELLO, 2000, p. 941; ZIMMERMANN, 1990, p. 292; SCHWARZ, 1947, p. 161; ER-
AUW, 2005-2006, p. 214, note 12; VISSER, 1998-1999, p. 87.

66 ATAMER, 2000, p. 131; DANIELS, 1957, p. 485 ; KEYES, 1954, p. 666; BUCHER, 1970, p.
286; BUCHER, 1985, p- 211; see also HAGER, 1982, p. 54, explaining that, although in the
past some authors defended the existence of a relationship between the transfer of risk and
the transfer of ownership, this conception has been abandoned by the contemporary German
doctrine.

67 BUCHER, 1970, p. 286; PENNINGTON, 1978, p. 290.

68 The new BGB came into force on January 1, 2002.

69 “Wird der Kdufer eines Grundstiicks oder eines eingetragenen Schiffs oder Schiffsbauwerks
vor der Ubergabe als Eigentiimer in das Grundbuch, das Schiffsregister oder das Schiffsbau-

register eingetragen, so treten diese Wirkungen mit der Eintragung ein”.
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official grounds of law explained that the provision needed to be abolished
because the fact of connecting the transfer of risk to the registration of his
ownership by the buyer was not a satisfying solution as long as the latter did
not have possession of the thing sold.” These points seem to demonstrate that
German law should be considered one of the systems which consider delivery
as an autonomous criterion of the passage of risk, regardless of transfer of
ownership.

The choice of these legal systems to avoid both the periculum est emptoris
rule and the res perit domino rule can be explained by the inadequacy of these
solutions to resolve the conflict of interest generated by the question of the
burden of risk. The first rule is rejected since it does not take into account
any act of performance assumed by the seller, contravening therefore the
synallagmatic nature of the contract of sale. As for the res perit domino rule,
it is doubtful that the considerations regarding the acquisition of ownership, a
question which concerns less the process of performance between the parties
than the enforceability of the right to enjoy a good against third parties,’!
can legitimately govern the solution of the burden of risk which relates
exclusively to the progress of the process of performance and the rights that the
contracting parties have against each other.”> Compared to these two solutions,
the choice of the moment of delivery as the criterion of the transfer of risk has
both practical and dogmatic advantages. It has practical advantages since it
connects the burden of risk to the possibility of monitoring the good sold and
thus increases, on the one hand, the chances of preventing the occurrence of
an accidental loss, and on the other hand, the chances of using the insurance
remedy in the most efficient way.”® This choice also has dogmatic benefits
arising from the fact that the delivery transfers to the buyer the use of the
good sold: the delivery provides the buyer the primary utilities of the good and
enables him to make an effective use of the other attributes of the property

70 ““(...) erscheint es nicht in allen Fillen interessengemdf3, dass der Kdufer, der die Sachherrs-
chaft iiber das Grundstiick noch nicht erlangt hat, die Gefahr zufdlliger Verschlechterungen
vom Zeitpunkt seiner Eintragung an tragen soll”.

71 BUCHER, 1985, p. 213; HAGER, 1982, p. 67.

72 Contra SERTIAUX, 2006, p. 387.

73 VON HOFFMAN, 1986, p. 265; BRIDGE, 2008, p. 77; ROTH, 1979, p. 291; AKKANAT,
2003, p. 273.
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right in instances where this right was transferred prior to the delivery.” The
delivery thus constitutes the act enabling the contracting parties to achieve
the purpose of the contract. The fact of connecting the transfer of risk to
the delivery therefore provides a solution consistent with the synallagmatic
principle that should govern the contract of sale.

2. Adoption of the Criterion of Transfer of Possession by Turkish
Law

2.1. Scope of the Regulation on the Transfer of Risk

Article 208 of the TCO regulates the transfer of risk in the following
terms:

“The risk and benefit remain with the seller until the transfer of
possession of the goods in the sale of movables and the registration
of ownership in the sale of immovables, except where otherwise
agreed or dictated by the law or by special circumstances.

In the sale of movables, if the buyer is in default in taking possession
of the goods, the risk and benefit pass to the buyer as if the transfer
of possession had occurred.

When the seller ships the goods on the buyer’s request to a different
place than the place of performance, the risk and benefit pass to the
buyer as soon as the seller hands over the goods to the carrier.”

Article 183 of the CO was based on Article 185 of the SCO and expressed
the following:

“The benefit and risk of the object pass to the buyer on conclusion of
the contract, except where otherwise agreed or dictated by special
circumstances.

Where the object sold is defined only in generic terms, the seller must
select the particular item to be delivered and, if it is to be shipped,
must hand it over for dispatch.

In a contract subject to a condition precedent, benefit and risk of the
object do not pass to the buyer until the condition has been fulfilled”.

74 On the importance of the transfer of the use of the thing sold to the buyer with respect to an
efficient use of property right, see TORSELLO, 2000, p. 942.
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Comparison of these two provisions shows that Turkish law has
fundamentally reformed the regulation regarding the transfer of risk in sale
contracts (2.1.1). Some of the former rules, provided for particular cases, have
nevertheless been conserved (2.1.2).

2.1.1. Amendments Introduced by the New Code of Obligations
2.1.1.1. Moment of the Transfer of Risk

In the sale of movables, as clearly provided for in Article 208, the transfer
of risk no longer takes place via execution of the contract, but via transfer of
possession to the buyer or the default of the latter in taking possession. Two
observations can be made in this respect.

First, Article 208 establishes a distinction depending on whether the
thing sold is movable or immovable property. The former regulation did not
distinguish between the sale of movables and the sale of immovables, while
providing that the execution of the contract transferred the risk.” In the current
system, in the sale of immovables, the risk is transferred to the buyer via
registration of contract of sale, namely, transfer of ownership. This difference
between the sale of movables and the sale of immovables is nevertheless
smoothed by the fact that Article 245,7° specific to the immovable sale,
provides that in instances where an agreement stipulated a date on which the
buyer is to take possession, the risks would not pass until that date. In other
words, if the parties agree to postpone the transfer of possession, the transfer
of ownership will not be sufficient to transfer the risk.

Second, attention should be drawn to the fact that, in the sale of movables,
the legislator took care to link the transfer of risk to the “transfer of possession”
and not to the delivery, as was the case in the provisions of CISG and BGB, which
are, nevertheless, according to the grounds of the new Code, supposed to have
served as the model for the current regulation. The choice of this expression can
be explained by the desire not to exclude from the scope of the provision the

75 It nevertheless provided that, in the sale of immovable property, in case where an agreement
stipulated a date on which the buyer is to take possession of the good, it should be presumed
that risks would not pass to the buyer until that date.

76 “If the parties agreed on a date for the buyer to take delivery of the good sold, the benefit and
the risk pass to the buyer with the delivery. The same applies in case where the buyer is in
default of taking delivery. This agreement has to be made in written form”.
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instances where possession of the thing sold can be transferred through means
other than delivery, as is the case, for example, in the sale of goods leased to
third parties, thus depriving the seller of the possibility to deliver the thing.
However, the choice of the moment of transfer of possession does not create a
substantial difference with respect to the systems which use the expression of
“delivery.” Indeed, on the one hand, Turkish law does not attach independent
consequences to the act of delivery itself, but considers it one of the concrete
ways to operate the transfer of possession. On the other hand, in systems where
the expression “delivery” is used, it is interpreted so as to include the transfer
of possession by means of delivery to an agent of the buyer, or by means of the
transfer to the buyer the instruments enabling the latter to assert his control over
the good sold.” In other words, the results achieved by a broad interpretation
of the concept of delivery in systems which use this term are the same as those
achieved by the concept of transfer of possession in Turkish law. The starting
point of all these systems is the same, despite the diversity that may exist in
the terminology: not to admit passage of risk to the buyer as long as the good
sold remains in the sphere of influence of the seller. To this extent, the use in
Turkish law of the term “transfer of possession” should not be understood as a
different solution than the use of the term “delivery.”

2.1.1.2. Effect of the Creditor’s Default on the Transfer of Risk

Former Article 183, which did not give any effect to the transfer of
possession with respect to the question of transfer of risk, did not mention
the impact that the default of the buyer in taking possession may have on
the transfer of risk. The new system, based on the transfer of possession,
provides that the default of the creditor in taking possession does not hinder
the transfer of risk. The rule is an expression of the idea that the burden of
risk should be borne by the contracting party who has been the cause of the
delay in performance. This rule is also consistent with the solution provided
for the transfer of risk within the work contract by Article 483 of the TCO.”

77 For CISG, see BRIDGE, 2008, p. 73.

78 According to Article 483, “if by accident the work is destroyed prior to completion or delivery,
the contractor is not entitled to remuneration for work done or expenses incurred unless the
customer is in default on acceptance of the work. In this case any loss of materials is borne
by the party that supplied them”. The solution provided for the work contract is related exclu-
sively to the transfer of risk, while in the contract of sale, the default of the buyer transfers the
risk as well as the benefits.
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It should nevertheless be borne in mind that the creditor’s default does not
release the seller from his obligation to take care of the good during the period
of time where the good sold remains under his custody. As a consequence, the
transfer of risk to the buyer in cases where the buyer fails to take possession in
due time does not deprive the buyer of the right to claim compensation if the
loss of the thing sold is due to a breach of this obligation by the seller.

2.1.1.3. Specific Rules Concerning the Sale of Fungible Goods and
Contracts Subject To a Condition Precedent

Former Article 183 provided specific rules for the sale of fungible goods
and for sales subject to a condition precedent. For these categories of sale, the
execution of the contract was not sufficient to transfer the risk to the buyer.
The new regulation abolished these distinctions and provided a single criterion
of transfer of risk, namely, the transfer of possession.

In the logic of the new system, the abandonment of the requirement of
identification of the fungible goods does not sound awkward. As a matter
of fact, the requirement of identification of the good, which previously had
the effect of delaying the transfer of risk while it normally took place via the
execution of the contract, is not justified under the current system where the
transfer of risk takes place with the transfer of possession of the good. The
transfer of possession supposes, indeed, that the fungible good has already
been identified; there is therefore no need to specify the identification as a
condition of transfer of risk.

However, scholars emphasize that even though the legislator abandoned
the distinction between the sale of fungible goods and the sale of specific goods,
the identification of fungible goods continues to bear importance in instances
of default of the buyer in taking possession. They argue that in the current
system, default of the buyer in taking possession is sufficient to transfer the
risk, and that in this situation the identification of the fungible thing appears to
be a condition for the transfer of risk to take place. Scholars who defend this
opinion propose, in this respect, to fulfil the legal gap by following the example
of Article 69/3 of the CISG,” providing that “the goods are considered not to
be placed at the disposal of the buyer until they are clearly identified to the
contract.” In our view, if the identification is actually a condition of transfer of

79 CETINER, 2009, p. 102; CAKIRCA, 2012, p. 108-109.
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risk to the buyer in default, the fact that this point has not been mentioned in
the new Code does not constitute a gap, insofar as the recognition of the default
of creditor requires, by definition, an offer to perform; yet such an offer does
not exist unless the seller fulfils the acts of performance, including, in the case
of a sale of fungible goods, the identification of the goods dedicated to the
performance of the given contract.®

As for obligations subject to a condition precedent, the abolishment of the
former rule is in part justified by the fact that the specific rule lost its reason
to be. Indeed, just like the requirement of identification of fungible goods,
the requirement of fulfilment of the condition had the effect of delaying the
transfer of risk that would normally take place via execution of the contract.
Since the transfer of possession has become the moment of transfer of risk,
in many cases the condition will have been fulfilled before the transfer of
possession takes place. However, the transfer of possession may also take
place before the implementation of condition. In this hypothesis, the question
is whether the transfer of possession will be sufficient for the transfer of
risk to take place. Given that the new regulation does not provide a specific
rule for this situation, the solution is to be found in the general regulation
regarding the obligations subject to a condition precedent. According to
general principles provided by the TCO, the non-fulfilment of a condition
precedent prevents the contract from producing its effects and requires that
the contracting parties be put in the same situation as they were before the
execution of the contract. Thus, in a case where the sold thing perishes while
under the buyer’s possession and the condition precedent fails, the transfer of
possession cannot be considered as having transferred the risk: the buyer is
therefore not under the obligation to pay the price. This solution is explicitly
provided for in Article 172 of the TCO regarding profits generated under a
contract subject to a condition precedent. Under this provision, the failure of
the condition creates, for the creditor, the obligation of restitution with regards
to the fruits of the good sold, which means that the transfer of possession
did not transfer the profits to the creditor. The same solution can also be
legitimately applied to the transfer of risk.?!

80 Contra CETINER, 2009, p. 102. This author asserts that the offer to perform does not require
the identification of the fungible goods; thus, the buyer may be considered as being in default

in taking possession even before the identification of the goods.
81 CETINER, 2009, p. 104.
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2.1.2. Rules Maintained by the TCO

With regard to the obligations subject to a condition subsequent, the new
regulation does not introduce amendments. This issue will be resolved, as
before, in accordance with the general rules regarding obligations subject to
a condition subsequent. According to the second paragraph of Article 173 of
the TCO, implementation of a condition subsequent terminates the contractual
relationship from that moment onwards. In other words, the fulfilment of a
condition subsequent does not have a retroactive effect. In accordance with
this general principle, the transfer of risk which may have occurred before the
fulfilment of the condition will not be affected by this circumstance.

The legislator has also maintained the specific rule provided by former
Article 183 regarding the transfer of risk of fungible goods which are to be
shipped by the seller. In compliance with the former rule, the TCO provides
that if the goods must be sent, the risk is transferred to the buyer when the
seller hands over the goods to the carrier for dispatch. Even if the core of the
former rule has been preserved, two important amendments have nevertheless
been introduced in this respect. First, the legislator emphasizes that the transfer
of risk by handing over to the carrier concerns cases where the good must be
shipped by the seller “at the request of the buyer.” This provision, reproducing
Section 447 of the BGB, means that the handing over to the carrier is not
sufficient to transfer the risk in cases where the transport of the goods appears
to be an obligation of the seller. Indeed, in this case, the handing over of the
goods to the carrier cannot be considered the last act of performance that
should be accomplished by the seller and, therefore, cannot have the effect of
releasing him from the burden of risk. Second, this specific rule regarding the
goods to be shipped now applies both to the sale of fungible goods and to the
sale of specific goods, while former Article 183 had provided this rule, to the
astonishment of scholars,* only for the sale of fungible goods. As a result of
these amendments to the sale of goods to be shipped by the seller, Turkish law
now stands in line with the CISG and German law.

2.2. Advantages Expected From the New Regulation

The new rules of the transfer of price risk present advantages that the
former periculum est emptoris rule was not able to provide. Compared to the

82 ATAMER, 2000, p. 151-152.
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previous solution, connecting the transfer of risk with the transfer of possession
provides, above all, a solution more respectful of the synallagmatic nature of
the contract of sale since it requires, for the contractual price to be earned
by the seller, the performance of at least one of his obligations by the seller,
namely, the obligation to transfer the possession. The right to obtain the price
thus becomes the counterparty for the transfer of the use of the good sold and
of profits associated to the practical possibility to use the good.

The fact that the burden of risk is connected to the control of the good also
increases the chances of risk prevention. One may object that if the loss or the
deterioration of the good was likely to be avoided, the seller would anyway be
held liable for its occurrence. But this opinion is not valid in systems such as
Turkish law, where the seller is discharged from liability by proving that he took
the precautions that a diligent person placed in the same circumstances would
have taken to assure the custody of the thing.** Indeed, the behaviour expected
from a normally diligent person is not necessarily equivalent to the best care
possible. Therefore, the fact of charging the seller with the burden of price risk
could provide a better incentive for the seller to undertake all possible efforts
to prevent the loss of the good than the rules of liability for negligent custody.

This solution provided proof facilities as well. For example, it facilitates
the implementation of the warranty against hidden defects for the buyer.
Indeed, this warranty is due only for defects existing at the time of transfer
of risk. However, in the former system, this moment was the execution of the
contract. The buyer therefore had to prove that the defect that he discovered at
the time of delivery was already present before the execution of the contract.
This regulation used to put the seller in a difficult position. By holding the
seller liable for defects that may occur before the delivery of the thing, the
current system provides a considerable ease to the buyer with respect to proof
of the time period during which the defect came into existence. The new system
simplifies, moreover, the transfer of risk in the sale of fungible goods. Indeed,
the abolishment of the moment of identification as the criterion of the transfer
of risk allows the avoidance of the problem of proof of identification and the
conflicts related to it.

83 On the conditions of the discharge of the debtor under Turkish law, see OGUZMAN & 0z,
2014, p. 414.
84 Indeed, in the field of warranty against hidden defects, the buyer bears the burden of proof as

to the presence of the defects.
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In addition, the linking of transfer of risk to the transfer of possession, an
externally visible event, better complies with the expectations of lay litigants.
Predictability of the legal rule by the lay litigant is crucial to making an
optimal use of the instrument which provides the most efficient protection
against the occurrence of a risk, namely, the use of the insurance remedy. The
compliance of the rule of transfer of risk with the predictions of the lay litigant
increases the chances of success of this instrument, providing the possibility
of a better distribution of roles in this area, and avoiding the lack of insurance
and double insurance.

It must nevertheless be recognized that the rule adopted by the TCO is
not as predictable as it could have been. The new regulation could have been
more profitable if the criterion of transfer of risk to the buyer had been better
explained.

2.3. The Grey Areas of the New Regulation

Under Turkish law, the determination of the moment of transfer of
possession as the moment of transfer of risk is not sufficient to understand the
criterion of this transfer. Indeed, in a system where ownership is transferred at
the time of transfer of possession, the choice of transfer of possession as the
moment of transfer of risk can be interpreted in two ways. This choice may
be based on the application of the res perit domino rule, in the sense that the
transfer of possession may have been chosen as the moment of transfer of
risk merely because it has also the effect of transferring ownership. It is also
possible for the transfer of possession to have been selected as an independent
criterion of transfer of risk, for reasons unrelated to the transfer of ownership.
We have already exposed that the transfer of risk in German law has been
subject to different interpretations on this point.*> As Turkish law provides
to a large extent the same provisions in this field as German law, it becomes
necessary to answer the question of whether the criterion of passage of risk is
the transfer of possession itself or the transfer of ownership.

The necessity to resolve this problem arises from the fact that these two
interpretations produce different consequences on practical level. As a matter
of fact, the rules on transfer of risk and on the transfer of ownership are default
rules. The contracting parties are free to agree on different moments than that

85 See supra 1I-1.2.



114 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi - 2015/1

provided by the legislator for the transfer of risk and for the transfer of ownership.
The understanding of the philosophy underlying the default rule of transfer of
risk then becomes important in order to interpret the contractual clauses which
concern exclusively the transfer of risk or exclusively the transfer of ownership.
More precisely, the admission of a relation of interdependence between the
transfer of risk and that of ownership could lead the courts to interpret the
contractual clauses in a way that takes into consideration this interdependence.

To illustrate this point, we can take the example of the contractual use of
International Commercial terms (Incoterms). It is known that these clauses
do not govern the transfer of ownership, but provide solutions for the transfer
of risk. Nevertheless, in a system where the burden of risk is supposed to
follow the ownership, the use of Incoterms by the parties may have a different
meaning. We know, for example, that the application of the res perit domino
rule led the French courts to infer from the use of Incoterms the implicit
will to submit the transfer of ownership to the transfer of risk, unless the
contracting parties explicitly provide that they intend to dissociate the two
issues.®® Interpretation of the new Turkish system as being based on the res
perit domino rule could lead to the same result. A similar situation may arise
while interpreting retention of title clauses. These clauses delay the transfer of
ownership until the fulfilment of certain conditions, including, in most cases,
the payment of the entire contractual price by the buyer®” and, thus, providing
a guarantee of payment to the seller. However, in a system where the passage
of risk follows the transfer of ownership, the insertion of a retention of title
clause into the contract could be interpreted as delaying the transfer of risk until
the transfer of ownership, even though the buyer has already taken possession
of the good sold. The question also concerns the sale of immovables. Under
the former legislation, the execution of the contract of sale was sufficient to
transfer the risk to the buyer, unless the parties had agreed on a later date for
the transfer of possession, in which case the priority was given to this latter.
However, in the current system, the criterion of transfer of risk has been set
as the moment of transfer of ownership unless the parties agree on a later date
for the transfer of possession. In this configuration, whether it is the res perit
domino rule that should be applied is important in order to determine when
the risk passes in instances where the parties agree on a delivery date prior

86 See supra 1I-1.1.
87 For examples, see PENNINGTON, 1978, p. 280; CROCQ, 2007, No 2860.
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to transfer of ownership.®® Indeed, if the res perit domino rule were applied,
the transfer of possession would not have any effect on the burden of risk,
whereas the rejection of this rule would give the transfer of possession the
effect of transferring the risk even if the ownership is maintained by the seller.
To resolve all of these questions, it is necessary to determine whether the
transfer of possession is an independent criterion of risk transfer or whether it
means the adoption of the rule res perit domino.

Comprehension of the system adopted by the Turkish legislator has not
been facilitated by the grounds of the new legislation. On the one hand, in
order to explain the reasons for the abandonment of the periculum est emptoris
rule, the grounds of the new Article 208 refer to the CISG. The legislator thus
explicitly shared his intention to adopt a solution which will be consistent
with the solution adopted by the CISG. However, we know that the CISG is
indifferent to the transfer of ownership. The grounds also indicate German law
as a model for the solution and, as we have seen, it is generally accepted that
German law connects the transfer of risk to the delivery independently from the
transfer of ownership.®” These factors allow the presumption that the transfer of
possession constitutes an independent criterion of the passage of risk and that
the new system does not constitute an application of the res perit domino rule.

On the other hand, the same grounds refer explicitly to the necessity to
follow the res perit domino rule as one of the reasons why the former system has
been abandoned. In addition, the solution adopted for the sale of immovables
does not really follow German law. Under the current system, the criterion of
risk transfer is the transfer of ownership, unless the parties agree on a later
time for delivery, while in the BGB, the delivery constitutes the moment of
transfer of risk both for movables and immovables. It is important here to
recall that until the reform of 2002, Section 446 of the BGB had a second
paragraph which provided that in instances of acquisition of the ownership
by the effect of registration prior to delivery, the transfer of risk to the buyer
was to take place at the time of transfer of ownership.”” By removing this

88 CETINER, 2009, p. 101.

89 See supra 11-1.2.

90 “Wird der Kdufer eines Grundstiicks oder eines eingetragenen Schiffs oder Schiffsbauwerks
vor der Ubergabe als Eigentiimer in das Grundbuch, das Schiffsregister oder das

Schiffsbauregister eingetragen, so treten diese Wirkungen mit der Eintragung ein”.
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provision in 2002, the German legislator wanted to display that ownership
can by no means constitute the grounds for the burden of price risk. Yet,
the Turkish legislator did not follow the German example on this point and
preferred to adopt the system of the BGB prior to the reform of 2002, which
may be interpreted as a sign of the desire to give a function to the transfer of
ownership in the field of transfer of risk.

It follows from the foregoing that the doubts arising from the new
provisions are far from having dissipated by the grounds of the law. There
remains, therefore, an imprecision on whether the transfer of possession is
an autonomous criterion of transfer of risk. Under these circumstances, court
practice will specify if and to what extent the transfer of ownership will affect
the interpretation of the new regulation.”’ Nevertheless, it seems likely that
the interpretation will take into consideration the worldwide evolution of the
solution of transfer of price risk, namely, the increasingly common admission
of transfer of possession as the criterion of transfer of risk regardless of
considerations related to the ownership.

CONCLUSION

The problem of the passage of price risk in sales contracts refers to the
question of whether a buyer is obligated to pay the contractual price for the
good sold despite the accidental loss or deterioration of the good sold. Turkish
law, which followed the Swiss model and used the periculum est emptoris
rule to resolve this problem, abandoned this solution. This decision has been
well received since the inability of the former rule to provide a satisfying
solution has for a long time been underlined by courts and scholars, because
it did not take into consideration either the transfer of ownership or the
delivery of the good sold. The implementation of the synallagmatic nature
of the contract of sale could have been achieved two ways: the legislator
had to connect the passage of risk either to the transfer of ownership or to
the transfer of possession, each constituting the performance of one of the
principal obligations of the seller. The choice has been made in favour of
a system which links the passage of risk to the transfer of possession in the

91 For an interpretation which seems to give the priority to the transfer of possession regardless of
transfer of ownership, see, Court of Cassation, 13. civil chamber, 01.07.2013, E. 2013/13389,
K. 2013/18038.
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sale of movables and to the transfer of ownership in the sale of immovables.
Thus, as far as movables are concerned, Turkish law moved, at least at first
sight, closer to the principles adopted by the CSIG in his field and is now able
to achieve the practical advantages of connecting the transfer of risk to the
possibility of an efficient control over the thing sold. Nevertheless, the fact
that in Turkish law the transfer of possession also has the effect of transferring
ownership creates difficulties with respect to the comprehension of the system
adopted by the legislator. It is indeed possible to ask whether the transfer of
possession is an autonomous criterion of transfer of risk or has been chosen
with regard to its effect on transfer of ownership, in which case, the burden of
risk should follow not possession and the possibility of control arising from it,
but the ownership of the good sold. The clarification of this point is crucial in
order to determine when the transfer of risk will take place in cases where the
transfer of possession, for some reason, does not take place at the same time
as the transfer of ownership. The creation of an imprecision on this point is
regretful and will considerably diminish the scope of the advantages expected
to arise from the new regulation until the courts present their interpretation of
this point.
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Policede Sebepsiz Zenginlesmeden
Dogan Talep Hakki

Dr. Fiiliirya YUSUFOGLU"

Ozet: Kambiyo senedine dayanan bir talepte borglu, borcunu ifa etmezse, hamil elin-
deki senede dayanarak takip hakkina sahip olur. Bu takip, kanun tarafindan belirtilen sii-
relerde gergeklesmezse, talep zamanasimina ugramis olur. Ayni sonuca yol agan bir diger
diizenleme de hamilin, policeden dogan haklarin korunmasi igin gerekli olan islemlerin
yapilmasini ihmal etmis olmasidir. Her iki halde, diizenleyenin veya kabul edenin policeden
dogan yiikiimliiliikleri diismiis olur. Ancak TTK md. 732/1, bu durumlarda dahi diizenle-
yen veya kabul edenin poligenin hamiline karsi, onun zararina zenginlesmis olabilecekleri
kadar borg¢lu kalacaklarini diizenlemistir. Sebepsiz zenginlesme hiikiimlerine gore bagvuru
sebepleri sinirlayict bir sekilde belirtilmigtir. Sebepsiz zenginlesmeye dayali talebin yo-
neltilebilmesinin temel sart1 policeden dogan haklarin sona ermesidir. Bunun digindaki bir
sebepten dolay1 sebepsiz zenginlesme talebi ileri siiriilemez. Sebepsiz zenginlesme hiikiim-
lerine gore talebin amaci, kambiyo hukukundaki kati sekil kurallariin nispeten de olsa
yumusatilmasidir. Buradaki sebepsiz zenginlesme kavrami, sebep ve sonuclar bakimindan,
BK’da diizenlenen sebepsiz zenginlesme kavramindan farklidir. Sebepsiz zenginlesmeye
dayanan talep hakki TTK md. 732/4’e gore bir yillik zamanasimu siiresine tabi tutulmustur.

Anahtar kelimeler: Police, sebepsiz zenginlesme, policeden dogan haklarin ileri
stirilmemesi, hamil, muhatap, kesideci.

Unjust Enrichment Claims Related
to the Bill of Exchange

Abstract: In the event that the holder fails to comply with the time limits for
presentation of a sight bill or an after-sight bill, for protest for non-acceptance or for
non-payment, for presentation for payment of bills bearing the comment “no protest”, he
forfeits his rights against the endorser, the drawer and all other parties liable on the bill,

*
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with the exception of the acceptor. In the event that the holder fails to comply with the
time limit for presentation for acceptance prescribed by the drawer, he forfeits his right
of recourse for non-acceptance and for non-payment, unless the wording of the comment
shows that the drawer intended to exclude only liability for acceptance. To the extent that
the drawer of a bill of exchange and the acceptor are unjustly enriched to the detriment
of the holder, they remain obliged to the holder even where their bill liability has become
timebarred or extinguished on account of failure to take the actions required by law to
sustain the entitlement under the bill of exchange. The claim for unjust enrichment also
exists against the drawee, the domiciliate and the person or company for whose account
the drawer issued the bill.

Keywords: Bill of exchange, unjust enrichment, forfeiture of rights related to the

bill of exchange, failure to take the action required by law, holder, drawer, acceptor.

Giris

Zamanagimi sebebiyle veya policeden dogan haklarin korunmasi i¢in ge-
rekli olan islemlerin yapilmasinin ihmal edilmesi dolayisiyla, diizenleyenin
veya kabul eden muhatabin poligceden dogan yiikiimliiliikleri sona ermis bile
olsa, bunlar policenin hamiline karsi, onun zararina zenginlesmis olabilecek-
leri kadar borclu kalirlar.

Bilindigi gibi police kambiyo senetlerine iligkin diizenlemelerde en ay-
rintili olarak diizenlenen ve diger kambiyo senetlerine referans olusturan
kambiyo senedi tiiriidiir. Bono ve cek ile ilgili diizenlemelerde ise policeye
atifta bulunulmustur'. Yeni TTK nin, bonoya uygulanacak polige hiikiimlerini
gosteren md. 778/1-d’de sebepsiz zenginlesmeyi diizenleyen TTK md. 732’ye
acik atif bulunmaktadir’. TTK md. 818/1-m’nin agik atfi ile, policedeki se-
bepsiz zenginlesme hiikiimlerinin ¢ekler icin de uygulanacagi belirtilmistir®.

Polige ii¢lii bir hukuki iligkiyi diizenledigi i¢in, bono ve police arasinda

1 Reha Poroy/Unal Tekinalp, Kiymetli Evrak Hukuku Esaslar1, Istanbul 2013, s. 281; Firat
Oztan, Kiymetli Evrak Hukuku, Ankara 2012, s. 215; fjlgen/Helvacn, Hiiseyin Ulgen /Meh-
met Helvaci/Abuzer Kendigelen/Aslan Kaya, Kiymetli Evrak Hukuku, Istanbul 2013, s.
99; Hayri Bozgeyik, Policede Miiracaat Hakki, Ankara 2003, s. 21; Ali Bozer/Celal Gole,
Kiymetli Evrak Hukuku, Istanbul 2015, s. 149; Hasan Pulash, Kiymetli Evrak Hukukunun
Esaslar1, Ankara 2012, s.87, s. 105.

2 Eski TTK da, bonoya uygulanacak polige hiikiimlerini gosteren md. 690°da, sebepsiz zengin-
lesme ile ilgili hilkkme atif yoktu.

3 Eski TTK md. 730/14’°de acik bir sekide, policedeki sebepsiz zenginlesme hiikiimlerinin ¢ek-

ler bakimindan da uygulanacagi belirtilmistir.
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miiracaat hakki ile ilgili birtakim farkliliklar bulunmaktadir. Asagida da in-
celenecegi gibi kabul i¢in ibraz sadece policede bulunmaktadir. Cek bir kredi
degil, bir ddeme araci oldugu i¢in, kabul s6z konusu degildir ve cek iize-
rinde muhatap tarafindan yazilan kabul beyan1 yazilmamis sayilir (TTK md.
784)*. Cekte bu kabul yasagi ile bankanin ¢ek yapragi bagina iistlendigi 6de-
me ylikiimliiliigli disinda kambiyo borcu altina girmemesi, hamil bakimindan
cekin ibraz edilmesi durumunda 6denmemesi riskini artirmaktadir®.

Police iligkisinde muhatap, kabul etmedigi siirece, kambiyo iligkisine
yabancidir; kabul ederse kambiyo iligkisine dahil olur ve asil bor¢lu haline
gelir. Muhatabin kabul etmemesi durumunda, diizenleyen miiracaat bor¢lusu
olmaktadir.

Sebepsiz zenginlesme talebi, TTK md. 730’da diizenlenen basvurma hak-
kinin diismesi veya TTK md. 749°da diizenlen zamanasimt siirelerinin sona
ermesi dolayisiyla, sebepsiz zenginlesene karst hamile taninan bir haktir®.

I. Policede Sebepsiz Zenginlesmenin Kosullar:

A. Genel Bakis

TTK md. 732, police hamilinin sebepsiz zenginlesme talebinde bulun-
masinin kosullarini diizenlemektedir. Bu hilkkme gore, zamanasimi sebebiyle
veya policeden dogan haklarin korunmasi icin gerekli olan islemlerin yapil-
masmnin ihmal edilmis olmasi dolayisiyla, diizenleyenin veya kabul edenin
policeden dogan yiikiimliiliikleri diigsmiis bile olsa, bunlar poligenin hamiline
kars1, onun zararina zenginlesmis olabilecekleri kadar bor¢lu kalirlar. Goriil-
diigii gibi, kambiyo senedine 6zgii sebepsiz zenginlesmeden dogan talep hak-
ki ileri siirebilmek icin iki ihtimal bulunmaktadir: (1) miiracaat haklarinin

4 Bu konuda ayrintili bilgi i¢in bkz, Ramazan Durgut, “Cekte Kabul Yasag1 ve Cekin Teyidi”,
IBD (Istanbul Barosu Dergisi), C.80, S.3, Y11 2006, s. 985-1004; Ahmet Tamer, Teyitli (Kar-
silikli, Bloke) Cek, Bankacilar Dergisi, S. 87, Aralik 2013, s. 3-17.

5 Hamilin giivence ihtiyaci, uygulamada “teyitli cek” tiiriinii ¢tkarmistir. Teyitli cekler Kanunda
acik¢a diizenlenmemekle beraber, uygulamada ve Yargi ictihatlarinda, bu ihtiyaca kargihik
olarak ¢ikmis olan 6zel bir cek tiiriidiir. Teyitli ¢ek, garantili ¢ek, banka ceki, kabul yasagmin
getirdigi giiven ihtiyacinin sonucunda ortaya ¢cikmistir. Bu konuda genis bilgi icin bkz, Tamer,
s. 3-4.

6 Hayri Bozgeyik, “Kambiyo Senetlerinde Sebepsiz Zenginlesme” (Anilis, Sebepsiz Zengin-
lesme), AUHFD, C. VIL, S. 1-2 (Haziran 2003), (s. 589- 628), s. 591, 595.
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kullanilmamasindan dolay1 policeye bagli taleplerin diismesi, (2) zamanagimi
sebebiyle policeden dogan yiikiimliiliiklerin diismesi. Sebepsiz zenginlesme-
ye 6zgii kosullar iizerinde biraz daha ayrintili durulmalidir.

Sebepsiz zenginlesme hiikiimlerine gore basvuru sebepleri sinirlayici bir
sekilde belirtilmistir. Sebepsiz zenginlesmeye dayali talebin yoneltilebilmesinin
temel sart1 policeden dogan haklarin sona ermesidir. Bu sona erme, zamanagi-
munin siiresinin sonuna kadar haklarin kullanilmamasindan kaynaklanabilecegi
gibi, miiracaat hakkinin diismesinden de kaynaklanabilir. Bunun digindaki bir
sebepten dolay1 sebepsiz zenginlesme talebi ileri siiriilemez. Ornegin policenin
kaybolmasi, sebepsiz zenginlesme talebine dayanak tegkil etmez’.

Her ne kadar senedin zilyedliginin bagvuran hamilde bulunmasi sart olsa
da, TTK md. 732’ye dayanan talep, policeden dogan haklarin yerine ge¢cmez.
Sebepsiz zenginlesme hiikiimleri, hakkin diismesinden sonra ortaya ¢ikan yeni
bir talep hakkinin dogumuna sebep olur®. Bundan dolay1 sebepsiz zenginlesme
hakkinin ortaya ¢ikmasi icin gegerli bir policenin varligi sart olsa da, TTK md.
732’de diizenlenen hak, policeye bagl olan olagan haklardan degildir.

TTK md. 732’ye dayandirilan talep, kambiyo senetlerine 6zgii olagan
ve tipik bir talep hakki olmasa da, son tahlilde kambiyo iliskisinden dogan
bir taleptir. Zira boyle bir talebin ileri siiriilebilmesi ancak bu ihtimalde, tam
ve gecerli bir kambiyo senedinin varligin1 gerektirir. Bir diger ifade ile za-
manasimina ugramamig veya miiracaat hakki diismemis olsaydi bir alacak
var olacaksa, sebepsiz zenginlesmeye konu bir talep soz konusu olabilir.

7 Kars. Yasar Karayalcin, Ticaret Hukuku Dersler, C. II:Ticari Senetler, Ankara 1970, s. 340,
8.373, birinci fikrada bulunan “bile olsa” ifadesi dolayisiyla, sebepsiz zenginlesme halleri-
nin zamanagimi ve haklarin diismesiyle sinirli olmadigini, poligenin kaybedilmesi halinde de
sebepsiz zenginlesme talebinin kabul edilmesi gerektigini ileri siirmektedir. Benzer sekilde
Domanic de, senedin police karakterini haiz olmamasi veya senetteki imzalarin sahibini bag-
lamamasi halinde de sebepsiz zenginlesme talebinin kabul edilmesi gerektigini ileri siirmek-
tedir; bkz, Hayri Domanic, Kiymetli Evrak Hukuku, Istanbul 1975, s. 355; bkz, Omer Ozkan,
“Policede Sebepsiz Zenginlesme Davas1”, Prof. Dr. Erdogan Moroglu’na 65. Yas Giinii Ar-
magan, Istanbul 1999, s. (507-533), s. 519, 522.

8 Bozgeyik, Sebepsiz Zenginlesme, s. 595; Durgut, Sebepsiz Zenginlesme, s. 7-10; Antoine
Eigenmann, Commentaire Romand, Code des Obligations II, (éditurs: Pierre Tercier/Marc
Amstutz) Bale 2008, s, 2397.

9 Ozkan,s.518; P Arminjon et P. Carry, La lettre de change et le billet a ordre, Paris 1938, No
383, p. 426-427.
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Eger hamile kars1 ileri siiriilebilecek bir def’i zaten bulunmaktaysa, sebepsiz
zenginlesme talebinde bulunan hamile karsi bu def’i yine ileri siiriilebilir'.
Kendisine kars1 sebepsiz zenginlegsme talebiyle bagvurulan muhatap veya ke-
sideci, mutlak def’ilere veya hamile kars: ileri siirebilecegi kisisel def’ilere
dayanabilir.

B. Miiracaat Hakkimin Diismesi

Policeyi kabul etmek suretiyle kambiyo sorumlulugu altina giren muhatap
poligenin asil bor¢lusu haline gelir ve hamile kars1 birinci derecede sorumlu
olur. Bundan dolay1 kabul eden muhatabin hamile kars1 olan sorumlulugu bi-
rincil nitelikte, muhatabin kabul etmemesi halinde diizenleyenin hamile kars1
olan sorumlulugu ise ikincil nitelikte olarak tanimlanmigtir''.

Muhatap, poligceyi kabul ederek, yabancisi oldugu kambiyo iligkisinin asil
bor¢lusu halinde gelir. Muhatabin bu sorumlulugu, poligenin 6n yiiziine imza
atmasi veya arka yiiziine kabul ettigine dair beyanda bulunmasiyla baglar'.

1. Policede Vade ve Odememeye Baglanan Miiracaat Hakkinin
Diismesi

Police alacagmin vade tarihi, muacceliyet tarihidir. TTK md. 703 dort
tiir vade ongormiis ve bu vadelerin bagka sekilde yazilmasi veya birbirini ta-

10 Bozgeyik, s. 601. Yarg. 11. HD’nin, E. 1992/2977, K. 1993/3444, T. 13.5.1993 tarihli kararina
gore,”TTK nun 644. maddesi zamanasimina ugrayan veya siiresinde ibraz edilmeyen c¢ekler
sebebiyle takip hakkini kaybeden hamilin sebepsiz zenginlesme kurallarina gore kesideciye
bagvurabilme sart ve imkanini getirmistir. Buna gore kesideciye bagvurabilmek i¢in hamilin
miiracaat hakkini kaybetmesinden 6nce bu ¢ekle bir talep hakkinmn bulunmus olmasi, miira-
caat hakkini kaybetmesi neticesi hamilin zararinin dogmasi ve nihayet kesidecinin hak sahibi
hamil aleyhine zenginlesmis olmasi halinde hamilin kesideciye kars1 talepte bulunabilecegi
kabul edilmistir.” Karar i¢in bkz, www.kazanci.com.tr.

11 Hayri Bozgeyik, Policede Miiracaat Hakki, Ankara 2003, s. 25,26. Ancak yazar, eserinin son-
raki sayfalarinda su hususu belirtmektedir: “muhatabin asil bor¢lu sifatinin bulunmadig: veya
asil bor¢lu sayilmadig: hallerde s6z konusu sifat policede en son ddeme yiikiimliisiiniin kim
oldugu ve senedin kimin kredisine dayandig1 kriterlerine gore belirlenir; bu da kesidecidir.
Bu halde kesideci, sorumluluk zincirinin ilk halkasini olusturdugundan, herkesin kendisine
miiracaat edebildigi fakat kendisinin kimseye miiracaat edemedigi kimse konumundadir.”

Bkz, s. 32.
12 Ramazan Durgut, Kambiyo Senetlerinde Sebepsiz Zenginlesme, Istanbul 2005, s. 29,30.
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kip eden vadenin yazilmasi halinde poligeyi batil kabul etmistir. Bu vadeler;
goriildiigiinde, goriildiikten belli bir siire sonra, diizenlendikten belli bir siire
sonra ve belirli bir giin seklindedir'.

Odeme ile ilgili olarak bono ve cekin 6zelliklerinin belirtilmesi gerekir.
TTK md. 778 bonoyu diizenlemekte ve vade ile ilgili olarak TTK md. 703 ve
707 maddelerine yollama yapmistir. Buna gore policeye konulabilecek dort
tiir vade bono bakimindan da gecerlidir. Ancak bonoda vade, poligede oldugu
gibi esasl bir sekil sart1 degildir. Bonoda vade belirtilmemigse, goriildiigiin-
de 6denir'®. Cekte ise vade yoktur, vade konulmusgsa yazilmamis hiikmiinde-
dir. Cek, diizenleme giiniinden itibaren iglemeye baslayan ibraz siiresi i¢cinde
o0denmelidir. Cek goriildiigiinde 6denir (TTK md. 795/1, CekK, md.3/1).

TTK md. 708/1’e gore, belirli bir giinde veya diizenleme giiniinden ya da
goriildiikten belli bir siire sonra 6denecek bir poligenin hamili, policeyi 6de-
me giiniinde veya onu izleyen iki is giinii i¢inde 6demek iizere ibraz etmelidir.
Goriildiigiinde vadeli policede ibraz siiresi diizenleme tarihinden itibaren bir
yildir. Poligenin diizenleme tarihinden itibaren bir y1l i¢inde ibraz edilmemesi
vadenin gecirilmesi hiikkmiindedir. Police vadesinde ibraz edilmis ve kabul
eden muhatap veya muhatabin kabul etmemesi halinde diizenleyen tarafindan
O0denmemigse, ddememe protestosunun diizenlenmesi gerekir. Bu durumda
hamil, ddemeyen bor¢lu disindaki kambiyo senedi sorumlularina karsi miira-
caat etme hakkina sahip olur.

Goriildigiinde vadeli policede ibraz siiresi diizenleme tarihinden iti-
baren bir yildir. Policenin diizenleme tarihinden itibaren bir yil i¢inde ibraz
edilmemesi vadenin gegirilmesi hilkmiindedir. Police vadesinde ibraz edilmis
ve kabul eden muhatap veya muhatabin kabul etmemesi halinde diizenleyen
tarafindan 6denmemisse, 6dememe protestosunun diizenlenmesi gerekir.

13 Poligelerde ibraz, muaccel olan borcun talep edilmesidir. Poligedeki para borcu vadede muac-
cel olur. Yukarida belirtilen vadelerden sadece goriildiigiinde 6denecek poligede ibraz tarihi
muacceliyet tarihidir. Diger policelerde muacceliyet tarihi vade tarihidir. TTK md. 708/1’e
gore, belirli bir giinde veya diizenleme giiniinden ya da goriildiikten belli bir siire sonra 6dene-
cek bir policenin hamili, policeyi ddeme giiniinde veya onu izleyen iki is giinii icinde 6demek
iizere ibraz etmelidir. Poroy/Tekinalp, s. 213; Kaya,(Ulgen/Helvaci/Kendigelen/Kaya), s.
183 vd; Siikrii Yildiz, “Policede Zamanagimi Siirelerinin Baglangic1”, Omer Teoman’a 55.
Yas Giinii Armagan, Istanbul 2002, (Amlis: Policede Zamanagimi Siirelerinin Baslangici), s.

825-826; Pulash, s. 129 vd.
14 Ulgen (Ulgen/Helvac/Kendigelen/Kaya), s. 132 vd; Poroy/Tekinalp, s. 283.
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Kabule ibrazin zorunlu tutuldugu policelerde (goriildiikten belirli siire
sonra 0denecek policeler ve diizenleyen tarafindan kabule zorunlu kilinan po-
liceler), policenin kabul edilmesine ragmen, vadesinde muhatap tarafindan
0denmemesi halinde, 6dememe protestosunun cekilmesi gerekir.

Kabule ibrazin zorunlu olmadig1 poligelerde (belli giinde ddenecek
policeler ve diizenlendikten belli bir siire sonra 6denecek poligeler), police
O0deme icin ibraz edildiginde 6denmemisse, miiracaat hakkinin diigmemesi
icin ddememe protestosunun ¢ekilmesi gerekir.

Vadesinde ddeme icin ibraz edilmesine ragmen ddenmeyen policelerle
ilgili olarak, protestosuz/gidersiz kaydi olmadig: siirece, miiracaat hakkinin
kullanilmasi i¢in, 6dememe protestosunun ¢ekilmesi gerekir.

Policelerde kabul etmemeye veya 6dememeye bagli miiracaat hakkinin
diismesi, hamilin, police bor¢lular1 olan ciranta, avalist, lehtara kars1 bagvu-
rup onlarin sorumluluguna gidememesi, police bedelini onlardan talep ede-
memesi anlamina gelir.

2. Kabul Icin Ibraza Baglanan Miiracaat Hakkinin Diismesi

a. Kabul Etmemenin Genel Sonuclari

Kabul sadece policede soz konusudur, zira hem policede, hem cekte ti¢lii
bir iligki bulunmakla birlikte sadece poligede, policeyi kabul etmesi sartiyla
senedi meydana c¢ikaran kisi olan diizenleyen disindaki bir kisinin asli borg-
lu sifatiyla senedi 6demesi giindeme gelmektedir. Bononun 6ziinde ikili bir
iligki i¢in ve bonoda muhatap bulunmadig: icin kabul soz konusu degildir.
Cek ise, her ne kadar nitelikli bir havale iligkisi olarak kabul edilse de, ban-
ka hicbir zaman kambiyo iliskisinin tarafi olmadig: icin, acikca kabul yasagi
bulunmaktadir.

Muhatap, diizenleyenle arasindaki iligkiye bagl olarak senedi 6demeyi
kabul edebilir veya reddedebilir®. Diizenleyen ve muhatap arasinda senedin

15 Ornegin muhatabin diizenleyenle arasinda bir hukuki iligki dogmamigsa veya diizenleyen ken-
di borcunu ifa etmemisse, muhatap kendisine kabul icin ibraz edilen senedi kabul etmeyebilir.
Muhatapla diizenleyen arasinda gecerli bir hukuki iliskinin varli§i durumunda bile muha-
tap senedi kabul etmek zorunda degildir. Boyle bir durumda diizenleyen, muhatapla olan i¢
iliskiye dayanarak muhataba karg1 bir takim taleplerde bulunabilir, ancak muhatab1r senedi
kabul etmeye veya ddemeye mecbur birakamaz. Ancak doktrindeki bir diger goriise gore ise,
diizenleyen ile muhatap arasinda bir anlagsmanin bulunmasi halinde, muhatabin kabul etmesi
amactyla dava edilebilir. Bu konuda bkz, Domanic, s.178.
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kabul edilmesi ve 6denmesi konusunda bir iligkinin bulundugu durumlarda
dahi, muhatap bu senedi kabul etmeyebilir ve bu sekilde kambiyo iligkisine
taraf olmaz'®. TTK md. 698/1’e gore muhatap policeyi kabul ederse kambiyo
iliskisine dahil olur ve esas bor¢lu konumuna gelir'’.

TTK md. 691°e gore policeyi kabul i¢in ibraz etmek kural olarak ihtiyari-
dir. Kabule arzin ihtiyari oldugu durumlarda, poli¢e vadeye kadar olan siirede
muhataba ibraz edilebilir veya ibraz edilmeyerek ddeme i¢in ibraz edilir. An-
cak bazi hallerde policenin kabule arz1 zorunlu kilinabilir veya yasaklanabilir
(TTK md. 691).

Belirli vadeli poligenin s6z konusu oldugu durumlarda ve diizenlendikten
belli bir siire sonra 6denecek policeler bakimindan vade tarihine kadar polige-
nin kabul i¢in ibrazinin ihtiyari oldugu kabul edilir.

Ancak goriildiigiinde 6denecek poligeler bakimindan doktrinde bir fikir
ayrilig1 bulunmaktadir. Doktrindeki bir goriise gore, goriildiigiinde 6denecek
poligelerin kabule arz edilmesi miimkiin degildir, zira bu policeler 6zellikleri
itibariyle goriildiigiinde 6denecektir (TTK md. 704/1)'8. Bizim de katildigi-

16 Ancak bu durumda diizenleyenin muhataba karsi sozlesmeye aykiriliktan dolayi talepte bu-
lunmasi s6z konusu olabilir. Netice itibariyle muhatap poligeyi kabule zorlanamaz ve muha-
tap policeyi kabul etmedigi siirece kambiyo iligkisine taraf olmaz.

17 Ulgen (Ulgen/ Helvac)/ Kendigelen/ Kaya), s. 113. Bu soyut bir taahhiittiir. Police nama yazili
olarak diizenlenmis ise, senet alacagin temliki hiikiimlerine gore devredilir. Senedi devralan
kisi, bu iliskideki alacagi devraldigi i¢in, sahsi def’iler devralana karsi da ileri siiriilebilmek-
tedir. Devralan sahsi def’ilere karsi korunmamaktadir. Alt iliskiden dogan tiim defiler hamile
karsi ileri siiriilebilir. Nitekim TTK md. 687/2°den anlagildig1 tizere, nama yazili olarak diizen-
lenen policede, kendisine bagvurulan, diizenleyen veya 6nceki hamillerden biriyle kendi arasin-
da dogrudan dogruya var olan iligkilere dayanan def’ileri bagvuran hamile karsi ileri siirebilir.
Fikrimizce burada “bagvurulan kisi” kambiyo iliskisi i¢erisindeki kisidir. Yoksa muhatap degil-
dir. Muhatap, sonradan policeyi kabul etse dahi, ciro ile devir iligkide bulunmadigindan dolayi,
diizenleyenin sahsi def’ilerini devralmaz. Pulagh, s. 139; Reha Poroy/Unal Tekinalp, Kiymetli
Evrak Hukuku Esaslar1, Istanbul 2013, s. 82-83. Poroy/Tekinalp’in verdigi ornegi burada ak-
tarmakta fayda gormekteyiz, nama yazili senedin sirasiyla A, B, C, D ve E’ye devredilmisse,
senet borclusu A, B, C ve D’ye karst ileri siirebilecegi def’ileri E’ye karsi ileri siirebilir.

18 Bu goriis icin bkz, Poroy/Tekinalp, s. 147, 174; Ulgen(Ulgen/Helvaci/Kendigelen/Kaya),
s. 114,115. Boyle bir policenin diizenlenme giiniinden itibaren bir y1l i¢inde 6denmesi i¢in
ibrazi gerekir. Diizenleyen bu siireyi kisaltabilecegi gibi, daha uzun bir siire de belirleyebilir.
Ibraz siireleri cirantalar tarafindan kisaltilabilir. Diizenleyen, goriildiigiinde 6denecek bir po-
ligenin belirli bir giinden 6nce 6denmek tizere ibraz edilmeyecegi hakkinda sart koyabilir. Bu
takdirde ibraz siiresi o tarihten baglar. Bu policelerin kabul i¢in ibraz edilmemesi esastir.
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miz ikinci goriige gore, goriildiigiinde 6denecek policenin, her ne kadar kabu-
le arz1 gerekli olmasa da, yasak da degildir".

Kabul etmeye arzin zorunlu olmadig tiim durumlarda, kabul edilmeme-
sine ragmen kabul etmeme protestosunun ¢ekilmemesi, sadece erken bagvuru
hakkini sona erdirir, yoksa ddeme icin ibraz hakki sona ermez. Hamil vadeden
once miiracaat hakkini kullanmaya zorlanamaz ve vadesinde muhataba 6de-
me i¢in ibraz edebilir. Zira policenin vadeden 6nce 6denmesinin talep edil-
mesi halinde, iskonto sistemi isleyecektir (TTK md. 725/2). Oysa hamil bu
sistemi uygulamak istemeyebilir.

b. Kabule Ibrazin Zorunlu Oldugu Hallerde Miiracaat Hakkinn
Diismesi

Kabule arzin zorunlu oldugu haller 6zel bir 6nem tagir. Zira kabule arz
edilmesi zorunlu olmasina ragmen, police siiresinde kabule arz edilmezse,
hamil degil sadece kabule iliskin bagvuru haklarini, ayn1 zamanda 6dememe-
ye iliskin bagvuru haklarini kaybeder®. iste bu durumlarda, TTK md. 732’ye
gore, ancak sebepsiz zenginlesme hiikiimlerine gore ve sadece diizenleyene
kars1 miiracaat hakki kalir.

(1) Goriildiikten Belirli Bir Siire Sonra Odenecek Policede

Goriildiikten belirli bir siire sonra 6denmesi sart kilinan poligelerin, dii-
zenlenme giiniinden itibaren bir y1l i¢inde kabule arz edilmesi gerekir. Diizen-

19 Goriildiigiinde 6denecek policelerde kural poligenin ibrazinda 6denmesidir. Bu agidan sene-
din vadesini belirleme yetkisi esasen hamildedir. Zira senedin ddenmek iizere ibraz edilme-
si halinde, vadesi gelmis kabul edilir. Policenin, dogrudan 6deme yapilmasi amactyla ibraz
edilmesi halinde vadenin belirlendigi; ancak poligenin kabul amactyla ibraz edilmesi halinde,
hamilin iradesine ragmen ve Kanunda bunu yasaklayan bir hitkmiin bulunmamasina ragmen
ibrazin 6deme igin ibraz olarak kabul edilmesi miimkiin degildir. Hamilin vadeyi belirledigi
giine kadar, muhatabin kambiyo iliskisine girip girmeyecegini 6grenmesi, kendi lehine bir du-
rumdur. Policenin “goriildiigiinde 6denecek vadeli” olmasi, ancak bu iradeyle ibraz edilmesi
halinde s6z konusu olmalidir. Kabul amaciyla ve muhatabin kambiyo iligkisine taraf olup
olmayacaginin tespit bakimindan ibraz halinde bu ibrazin dogrudan dogruya vade olarak ka-
bul edilmesi, hamilin aleyhine bir diizenlemedir. Naci Kinacioglu, “Goriildiigiinde Odenecek
Poligeler”, BATIDER, Ocak 1968, C.IV, S. 3, s. 480-482; Yildiz, Poligede Zamanasimi Siire-
lerinin Baglangici, s. 831-934; Oztan, s. 98,99; Firat Oztan, Kiymetli Evrak Hukuku, Ankara
1997, s. 527; Bozgeyik, Policede Miiracaat Hakki, s. 129.

20 Ulgen(Ulgen/Helvaci/Kendigelen/Kaya), s. 117; Bozgeyik, Sebepsiz Zenginlesme, s. 600;
Oztan, s. 162.
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leyen bu siireyi uzatabilir, cirantalar ise bu siireyi sadece kisaltabilirler (TTK
md. 693)*". TTK md. 705’te de belirtildigi gibi, muhatabin poli¢eyi kabul
etmemesi halinde vade bu tarih esas alinarak belirlenir®’. Miiracaat hakkinin
kullanilabilmesi, ibrazin bu siire i¢inde yapilmasina baglidir. Poli¢enin ibraz
edilmesine ragmen kabul edilmemesi halinde, miiracaat hakkinin kullanilabil-
mesi, kabul etmeme protestosunun bu siirede yapilmasina baglidir?.

Goriildiikten belirli bir siire sonra 6denecek poligelerde, (1) poligenin sii-
resinde ibraz edilmemesi, (2) kabul edilmeme halinde kabul etmeme protesto-
sunun ¢ekilmemesi miiracaat hakkinin diismesine sebep olur. Bu iki durumda
hamil, sebepsiz zenginlesme talebini diizenleyene kars1 yoneltir. Ancak eger
policede gidersiz/protestosuz kaydi varsa, kabul etmeme halinde protesto ce-
kilmese dahi miiracaat hakki diismez, hamil bagvuru hakkini protesto ¢ek-
meksizin kullanabilir*,

(2) Diizenleyenin Ibraz1 Zorunlu Kildig: Policede

Diizenleyen bir siire belirleyerek veya belirlemeksizin poli¢enin kabule
arz edilmesini zorunlu hale getirebilir (TTK md. 692/1). Odeme tarihi belli
olan poligelerde ve diizenlendikten belli bir siire sonra vadeli poligelerde, ku-
ral olarak kabule arz ihtiyaridir. Bu iki vade tiiriinii tagiyan policelerde diizen-
leyen, policenin kabule arz edilmesini zorunlu hale getirebilir. Bunun yanin-
da, yukarida da belirttigimiz tizere, goriildiikten belli bir siire sonra 6denecek
poligelerde diizenleyen ibraz bakimindan bir siire belirlediyse, bu siire esas
alinarak ibrazin yapilmasi zorunludur?®.

21 Policede diizenleyen bir siire belirtmemisse ciranta bir yillik ibraz siiresini kisaltabilir. Ancak
bu sekilde kisalmis olan bu ibraz siiresine baglanan sonuc, sadece ciranta ve avalisti baki-
mindan etkili olur. Bu siireye uymamak, sadece cirantaya miiracaat hakkin etkileyebilecek
nitelikte olup, hamil tarafindan belirlenen veya kanuni siirelere uymasi halinde, diizenleyen ve
diger cirantalara kars1 miiracaat etme hakkini haiz olur. Cirantanin bir siire belirlemesi, sadece
kendisine bagli miiracaat haklarinin diigmesine yol agar. Poroy/Tekinalp, s. 176.

22 Kabul etmeme serhinde bir tarih belirlenmemigse ve tarihin tespit edilmesi igin bir protesto da
cekilmemisse, vade kabul i¢in bir tarih belirlenmigse bu tarihte, belirlenmemigsse kanuni siire
olan bir yilin sonundan itibaren hesaplanir. Poroy/Tekinalp, s. 147, 149.

23 Bozkeyik, Miiracaat Hakki, s. 106; Oztan, s. 162.

24 Poroy/Tekinalp, s. 239,240; Bozgeyik, s. 136-141.

25 Diizenleyen, belli bir siire ibrazi menederek ibrazi zorunlu kilabilecegi gibi, ibrazin belli bir

siirede yapilmasimi da zorunlu kilabilir, ibraz i¢in belli bir siire koymaksizin, vadeye kadar
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Iste bu gibi durumlarda, TTK md. 730/2 uyarinca hamil, kabul amaciyla
ibraz edilmesi i¢in diizenleyenin verdigi siireye uymazsa, kabul etmeme ve
6dememe sebebiyle bagvuru haklarim1 kaybeder. Kabule arz etmeme dolay1-
styla miiracaat haklarinin diismesi icin, kabule arz zorunlu tutulmus olmali
ve sorumluluktan istisna edici bir kayit diisiilmemis olmalidir. Diizenleyenin
yalniz TTK md. 679 uyarinca kabule ait sorumlulugu istisna etmek istedi-
81 kayittan anlasilirsa, kabul etmemeye baglanan bagvuru hakkini kaybeder,
ancak yine de senedi 6demek i¢in ibraz hakkini ve buna baglanan sonuglari
muhafaza eder?.

Burada da yukarida yaptigimiz aymrimda belirttigimiz gibi, (1) gerek
kabul i¢in siiresinde ibraz edilmemesi, (2) gerek ibraz edilip kabul edilme-
mesine ragmen protestonun c¢ekilmemesi, miiracaat hakkim diisiiriir. Ancak
policenin gidersiz/protestosuz olmast durumunda, kabul edilmeme protestosu
cekilmese dahi, miiracaat hakki kullanilabilir. Bu durumda da kabule arz edil-
mis olmasi sarttir.

3. TTK md. 730 Hiikmiiniin Elestirisi

TTK md. 730’da belirtilen miiracaat haklarinin diismesi halinde, hamil
miiracaat bor¢lularina karst policeye 6zgii bagvuru haklarint kaybeder. TTK
md. 730, hangi hallerde ve kimlere kars1 miiracaat haklarinin diistiigiinii be-
lirtmektedir.

TTK md. 730/1-a’ya gore, hamil goriildiigiinde veya goriildiikten belirli
bir siire sonra ddenmesi gart olan policeyi ibraz icin belirli siireleri gegirirse,
kabul eden kisi hari¢ olmak iizere, cirantalara, diizenleyene ve diger bor¢lu-
lara karst sahip oldugu haklari kaybeder. Doktrindeki bir goriigse gore, her ne
kadar bu fikrada, sadece goriildiigiinde veya goriildiikten belli bir siire sonra
O0denmesi gereken policeler belirtilmisse de, fikrimizce burada genel olarak
policenin 6denmek iizere siiresinde ibraz edilmemesi ve 6zel olarak goriildiik-
ten belli bir siire sonra ddenmesi gerek policenin kabul icin ibraz edilmemesi

herhangi bir tarihte kabul igin ibrazi zorunlu hale getirebilir. Ulgen(Ulgen/Helvaci/Kendige-
len/Kaya), s. 114,115; Poroy/Tekinalp, s. 147.

26 Diizenleyen poli¢enin kabule arz edilmesini zorunlu tutmakla beraber, policenin kabul edil-
memesi halinde sadece kabul edilmemenin sonuclarindan sorumlu olmayacagini belirtmisse,
police kabul i¢in ibraz edilmese bile hamilin miiracaat hakki diismez. Police 6denmek tizere

yine ibraz edilir ve 6dememe halinde takip edilmesi gereken usul takip edilir.



134 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi - 2015/1

diizenlenmigtir. Zira her ne kadar sadece iki vade tiirii belirtilmigse de, diger
vadelerde de 6deme i¢in ibrazin belli siirelerde yapilmasi zorunludur (TTK
md. 708/1)*. Fikrimizce, buradaki goriildiigiinde ve goriildiikten belirli bir
stire sonra ddenmek {izere diizenlenen poligelerde, diger iki police tiiriinden
farkli olarak, ibraz vadenin belirlenmesi bakimindan 6nem arz eder. Bu fik-
rada bahsi gecen poligelerde ibrazin 6zelligi dolayisiyla, 6zel bir diizenleme
ihtiyaci hissedilmis ve bu durumda bagvuru hakkinin diistiigii diizenlenmistir.
Ibraz, her haliikarda protesto ¢ekmenin 6n sarti oldugundan dolay1, bunun
ayrica diizenlenmesinin bu maddede 6ngoriildiigiinii diisiinmemekteyiz?®. Ni-
tekim bu diizenleme, Cenevre Yeknesak Kurallarini temel alarak hazirlanan
IsvBK md.1050’den aynen alinmustir.

TTK md. 730/1-b’ye gore, hamil kabul etmeme veya 6dememe protesto-
sunu diizenlemek icin belirli siireleri gecirirse, kabul eden kisi hari¢ olmak
lizere, cirantalara, diizenleyene ve diger borc¢lulara karst sahip oldugu hak-
lart kaybeder. Poligenin lizerinde “gidersiz” kayd1 yoksa, hamilin 6dememe
protestosu cekmesi zorunludur. Buna karsin kabul etmeme protestosunun
cekilmemesi, kural olarak sadece kabul etmemeye baglanan miiracaat hak-
larmin diigsmesine sebebiyet verir. Sadece iki halde poligenin kabul icin ib-
raz edilmesi ve kabul etmeme protestosunun ¢ekilmesi, miiracaat haklarinin
kullanilmasi bakimindan zorunludur. Bunlardan birisi, TTK md. 730/1-a’da
belirtilen goriildiikten belli bir siire sonra ddenecek poligelerin kabul icin arz
edilmesi, digeri ise md. 730/2’de belirtilen kabuliin diizenleyen tarafindan zo-

27 QOztan, s. 162. Bozgeyik, s. 173-174, eski TTK md. 642 ve md. 620 hiikiimlerinin (TTK md.
730 ve 708) birlikte incelenmesi halinde, farkli vade tiirlerine gore siirelerinin degismesine
ragmen, poli¢enin 6denmek iizere ibraz edilmedigi biitiin hallerde hamilin kabul eden muha-
tap disindaki police bor¢lularina karst miiracaat hakkinin diistiigti sonucunun ¢iktigini belirt-
mektedir.

28 Kaya (Ulgen/Helvaci/Kendigelen/Kaya), 6deme icin ibrazin, deme protestosunun cekilme-
sinin On sart1 oldugunu, hamilin senedi ibraz etmeksizin ddememe protestosu cekemek suretiy-
le miiracaat borg¢lularina bagvurma hakkinin bulunmadigini ve bu hususun doktrinde “ibrazsiz
protesto olmaz” seklinde agiklandigini belirtmistir. Ayrica, senet ibraz edilmeden protesto ge-
kildigi takdirde, bu protestonun basvurma hakkinin kullanilmast bakimindan bir anlam veya
etkiye sahip olmayacagini ifade etmistir, bkz, s. 183, 184. Kaya(Ulgen/Helvaci/Kendigelen/
Kaya), bagvurma hakkinin diismesi ile ilgili incelemede bir ayrima gitmemis ve hamilin (veya
yetkili temsilcinin) policeyi 6deme igin hi¢ veya gerektigi sekilde ibraz etmemesi halinde bas-
vuru bor¢lularina karg1 bagvuru hakkinin diistiigiinii belirtmistir, s. 222. Tekinalp/Poroy, s. 243,
ibrazin, TTK md. 730/1-a belirtildigi sekilde, sadece goriildiigiinde veya goriildiikten belirli bir
slire sonra 6denmesi sart olan poli¢e bakimindan uygulama alani oldugunu belirtmistir.
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runlu kilinmasidir. Her iki halde de kabul etmeme protestosunu siiresi i¢inde
cekmemesi, miiracaat haklarinin diigmesine sebebiyet verir.

TTK md. 730/1-c’ye gore, hamil “gidersiz iade olunacaktir” kaydinin
bulunmast halinde, policeyi 6deme amactiyla ibraz icin belirli siireleri geci-
rirse, kabul eden kisi hari¢ olmak iizere, cirantalara, diizenleyene ve diger
bor¢lulara karsi sahip oldugu haklar: kaybeder. Oysa TTK md. 722/2 fikrasi
karsisinda bu diizenlemenin burada ayrica konulmasi gereksizdir. Zira, bir
policenin “gidersiz” olmasi, hamili sadece protesto ¢ekme yiikiimiinden kur-
tarmaktadir, hi¢bir sekilde ddeme i¢in ibraz yiikiimiinden kurtarmamaktadir.
Bu ihtimal ise TTK md. 730/1-a hiikmiinde zaten diizenlenmistir.

TTK md. 730/2’ye gore hamil, kabul amaciyla ibraz edilmesi i¢in diizen-
leyenin verdigi siireye uymazsa, kabul etmeme ve ddememe sebebiyle basvuru
haklarin kaybeder; meger ki, diizenleyenin yalniz kabule ait sorumlulugu is-
tisna etmek istedigi kayittan anlasilsin. Birinci fikradaki diizenlemeden farkli
olarak, bu fikra, diizenleyenin ibrazi1 zorunlu kilmasi halinde miiracaat hak-
larinin diismesini diizenlemektedir. Hamilin belirledigi siire i¢cin kabule arz
edilmeyen poligce dolayisiyla policeye dayanan bagvuru haklar1 diiser. Ancak
bu madde de, TTK md. 730/1-a ve b’nin diizenlemelerinin genel ifadeleri goz
oniinde bulunduruldugunda, bu diizenlemelere dahildir.

TTK md. 730/3 cirantalara kars1 miiracaat haklarinin diigmesini diizenle-
digi i¢in, burada ayrica inceleme konusu yapilmayacaktir. Zira sebepsiz zen-
ginlesme dolayisiyla bagvuru hakki, sadece kabul eden muhataba ve miiracaat
hakki diisen diizenleyene karst miimkiindiir.

C. Kambiyo Alacaginin Zamanasimina Ugramasi

1. Genel Bakis

Kambiyo senedine dayanan bir talepte borclu, borcunu ifa etmezse, ha-
mil elindeki senede dayanarak takip hakkina sahip olur. Bu takip hakk: dava
yoluyla ileri siiriilebilecegi gibi, IIK’da yer alan 6zel diizenlemelere gore de
ileri siiriilebilir (iIK md. 167-176). Ancak borclunun durumu da goz 6niinde
bulundurulmus ve takip imkan belli bir siire ile sinirlandirilmistir. Kambiyo
senetlerine dayali takip icin tanman zamanasimi siireleri, kurumun 6zelligi
g6z oniinde bulundurularak kisa tutulmustur®.

29 QOztan, s. 197; Kazim Menderes Uslu, Yeni TTK Tasarisi Nazara Alinarak Kambiyo Senetle-
rinde Zamanagimi, Ankara 2006, s. 34 vd; Bozer/Gole, s. 135; Pulagl, s. 199 vd.
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TTK md. 749 zamanasimu siirelerini, taleplerin ileri siiriilebilecegi kisile-
re gore diizenlemistir.

(1) Poligeyi kabul edene kars ileri siiriilecek policeden dogan istemler,
vadenin geldigi tarihten itibaren ii¢ y1l gegmekle zamanagimina ugrar.

(2) Hamilin, cirantalarla diizenleyene kars ileri siirecegi istemler, siiresin-
de cekilen protesto tarihinden veya senette “gidersiz iade olunacaktir” kaydi
varsa vadenin doldugu tarihten itibaren bir yil gegcmekle zamanagimina ugrar.

(3) Bir cirantanin bagka cirantalarla diizenleyen aleyhine ileri siirecegi
istemler, cirantanin policeyi 0dedigi veya policenin dava yolu ile kendisine
karsi ileri siiriildiigii tarihten itibaren alt1 ay ge¢mekle zamanasimina ugrar.

Kabul eden muhataba ve diizenleyene karst bagvuru hakkinin farkl sii-
relere baglandig1 goriilmektedir. Zamanagimi siiresi, diizenleyene karsi bir
yilken, kabul eden muhataba kars ii¢ yildir. Kanun, policedeki zamanagimi
siirelerini diizenlerken, imza sahiplerinin sorumluluk derecelerini ve talepte
bulunacak kisilerin police iligskisindeki durumlarini g6z 6niinde bulundur-
mustur®,

Zamanagiminin sona ermesi ile senet, kambiyo senedi olma 6zelligini
kaybetmez. Sekil sartlarindaki eksiklikler senedi kiymetli evrak olmaktan ¢1-
karir’!. Zamanagimina ugramis senetler i¢in 6ngoriilen 6zel icra takip yollari
da bulunmamaktadir. Bunlar kambiyo senetlerine 6zgii takip yollarina gore
takip edilemez®>. Bu durumda, sebepsiz zenginlesme sebebiyle dava agma ve
takip etme hakki devam eder.

2. Muhatap ve Miiracaat Bor¢lular1 Bakimindan Zamanasimi
a. Kabul Etmis Muhataba Kars Ileri Siiriilecek Taleplerde
Zamanasim Siiresi

Kabul eden muhatabin, poli¢enin asil bor¢lusu oldugu kabul edilmektedir
(TTK md. 724). Bunun sonucu olarak, bu kisiye kars ileri siiriilecek talepler,

30 Siikrii Yildiz, Kambiyo Senetlerinde Zamanagimi Siireleri, Porf. Dr. Fahiman Tekil’in Anisi-
na Armagan, Istanbul 2003, S. 335-351, s. 337.

31 Siikrii Yildiz, Kambiyo Senetlerinde Zamanagimu Siireleri, s. 336.

32 Arrét du Tribunal fédéral du 26 octobre 1987 dans la cause C. AG, publié aux ATF 113 IIT
123 =JdT 1990 I1 53 = RSJB125 (1989 ), p. 537 = Pra 77 (1988), p. 165 n®42.
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miiracaat borglular1 goz 6niinde bulunduruldugunda ileri siiriilecek taleplere
gore daha uzun zamanagima siiresine tabi tutulmustur.

Muhatabin, kabul etmesine ragmen, kambiyo borcunu 6dememesi duru-
munda, kabul etmek suretiyle asil borclu haline geldigi i¢in sorumlulugu de-
vam etmektedir. Muhataba kars1 olan 6deme talebi, 3 yillik zamanagima siiresi
icerisinde talep edilebilir. Eger muaccel olan police ibraza ragmen ddenme-
migse, muhatap temerriide diiser. Muhatabin borcunu 6dememesinden dolay1
hamilin police sorumlularina kars1 bagvurabilmesi icin, 6dememe protestosu-
nu siiresi icinde cekmis olmasi gerekir. Iste, 5dememe protestosunun cekilme-
si, diizenleyen ve diger miiracaat bor¢lularina kargi olan haklarin kullanilmasi
bakimindan 6nem arz eder. Ozellikle kabul edilmesine ragmen 6denmeyen
policede miiracaat kurumu ve siireleri goz 6niinde bulunduruldugunda, muha-
tap bakimindan ongoriilen zamanasimi siiresinin miiracaat bor¢lularina gore
daha uzun olmasi olagandir.

Tiim polige ilgililerinin, kabul eden muhataba kars1 talep haklar ii¢ yil-
lik zamanagimu siiresine tabidir®*. Kabul eden muhataba karsi ileri siiriilecek
talepler bakimindan 6ngoriilen 3 yillik zamanagimi siiresinin baglangici vade
tarihi olarak belirlenmigtir. Poli¢enin vadeden Once veya vadeden sonra kabul
edilmesi, zamanasimi siiresinin iglemeye basladig1r an bakimindan bir 6nem
arz etmez, baglangig siiresi objektif bir baslangig siiresi olup, vade tarihidir®*.
Vade veya vadeden sonra policeyi kabul eden muhatap da vadeden once mu-
hatap gibi senedin asil sorumlusu olur®.

Vadenin bir tatil giiniine rastlamast durumunda, siirenin baslangict ko-
nusunda doktrinde fikir birligi bulunmamaktadir. Bir fikre gore vadenin bir
tatil giiniline rastlamas1 durumunda, vade tarihi tatil giinii oldugu icin ve vade
ile 6deme tarihleri her zaman ayni olmadigi i¢in, vade tatil giiniine rastlasa
dahi zamanagimi bu tarihten itibaren hesaplanmaya baslanir®®. Fikrimizce
de, TTK md. 749/1 ve md. 752/1 g6z 6niinde bulunduruldugunda, islemlerin
yapilmasinin “tatil giiniinii izleyen ilk is giinline” birakilmasi, vadeyi degis-

33 Yildiz, Kambiyo Senetlerinde Zamanagimi Siireleri, s. 338.

34 Yildiz, Poligede Zamanagimi Siirelerinin Baglangici, s. 823-825; Poroy/Tekinalp, s. 254, 255.

35 Yildiz, Policede Zamanasinu Siirelerinin Baglangici, s. 823, 824; Uslu, s. 97; Bozgeyik, Mii-
racaat Hakki, s. 180.

36 Yildiz, Policede Zamanagimi Siirelerinin Baglangict, s. 825, 826; Oztan, s. 822; Domanig, s.
310; Uslu, s. 98-99.
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tirmemektedir. Diger fikre gore ise Kanun ddemenin talep edilebilecegi giinii
zamanasiminin basglangici olarak kabul ettigi i¢in, vade tarihinin bir tatil gii-
niine rastlamasi durumunda zamanagimi ddemenin fiilen talep edilebilecegi
giinden itibaren baglar’.

Odememe protestosunun ¢ekilmemesi, miiracaat borclularina kars1 bas-
vuru hakkinin kaybina yol agar. Ancak yine de muhataba kargi, kambiyo senet-
lerine bagli bagvuru hakki 3 yil boyunca devam eder®. Kabul eden muhatap
o0dememisse 3 yil boyunca takip edilebilir. Siirenin hesabinda, zamanasiminin
islemeye basladig giin sayilmaz (TTK md. 753, BK md. 151).

b. Miiracaat Borclularina Kars: Ileri Siiriilecek Taleplerde
Zamanasimi

Muhatabin police bedelini hamiline 6demesi durumunda, policeden do-
gan bor¢ herkes bakimindan sona erer®. Zira 6demeyi yapan muhatap asil
borc¢lu olup, onun ifas1 sadece kendi borcunu degil, police dolayisiyla sorum-
luluk altina girmis olan herkesin borcunu sona erdirir. Alacagini tahsil ede-
meyen hamil ddememe protestosu ¢ekerse, cirantalara ve diizenleyene karsi
basvurma hakki dogar ve bu hak bir yillik zamanagimina tabidir.

Policede miiracaat bor¢lularina karg: takip hakkinin zamanagimi siiresine
tabi olmasi i¢in, hamilin yapmasi gereken sekli gerekleri yerine getirmis olma-
s1 ve miiracaat hakkini kaybetmemis olmasi gerekir. Miiracaat hakkinin diis-
mesi halinde, herhangi bir zamanagimu siiresinin iglemesinden bahsedilemez*.

Ancak muhatabin kabul etmemesi veya 6dememesi halinde, diizenleye-
nin asil bor¢lu olup olmadigi tartisilmaya deger bir konudur. Zira poligenin
0denmemesi halinde, hamilin TTK md. 749/2 uyarinca miiracaat bor¢lularina
kars1 talep hakki ve TTK md. 732’ye gore sebepsiz zenginlesme dolayisiyla
diizenleyene karsi bagvuru hakki diizenlenmistir.

Miiracaat haklarinin kullanilabilmesi icin, protestonun ¢ekilmesi gerekir.
Bu noktada diizenleyen ile cirantalarin ayn1 sorumluluk esaslarina tabi tutu-

37 Poroy/Tekinalp, s. 254; Yiicel Kiran, Police, Bono ve Cekte Zamanagimi, Istanbul Barosu
Dergisi, 1978, S. 1-2-3, 5. 77; smail Doganay, TTK Serhi, C. I, Ankara 1990, s. 1834.

38 Ayrintil bilgi i¢in bkz, Yildiz, Policede Zamanagimu Siirelerinin Baglangici, s. 822 vd.

39 Poroy/Tekinalp, s. 218; Bozgeyik, Policede Miiracaat Hakki, s. 30; Uslu, s. 107 vd.

40 Oztan,s. 197.
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lup tutulmayacag1 énem arz etmektedir. Odememe protestosunun ¢ekilmesi
bakimindan kanun, diizenleyen ile cirantalar arasinda bir fark gézetmemis ve
miiracaat haklarinin kullanilabilmesi i¢in 6dememe protestosunun diizenlen-
memesi halinde miiracaat haklarinin tiim miiracaat bor¢lularina karsi diisece-
gini belirtmistir (TTK md. 730/1)*'. Odememe protestosunun gekilmemesi
halinde, ddememe durumu tespit edilemedigi icin, diizenleyene de gidilemez.
TTK md. 749/2 nin a¢ik metni karsisinda, miiracaat hakki bakimindan diizen-
leyen ile cirantalarin ayni sorumluluk esasina tabi tutulduklar1 goriilmektedir.
Gerek bunlara bagvuru sartlari, gerek bagvuru siireleri, gerek zamanasimu sii-
releri bakimindan herhangi bir fark bulunmamaktadir®.

Bundan dolayi, muhatabin kabul etmemesi halinde, diizenleyenin asil
bor¢lu haline geldigini sdylemek fikrimizce miimkiin degildir. Muhatabin ka-
bul etmemesi durumunda, asil bor¢lunun diizenleyen oldugunu sdyleyebilme-
miz i¢in, ddememe protestosunun ¢ekilmemesi halinde dahi diizenleyene kar-
st bagvuru hakkinin belli bir siire devam ettigini sdyleyebilmemiz gerekirdi.
Oysa Kanun metninde bu yonde yoruma miisait bir hiikiim bulunmamaktadir.
Diizenleyen ile cirantalarin ayni sorumluluk esaslarina tabi tutulmasi halinde,
“muhatabin kabul etmemesi halinde diizenleyenin asil bor¢lu oldugunu” s6y-
lemek tarafimiza da dogru gelmemektedir®.

Odememe protestosu zamaninda cekilirse, diizenleyene ve cirantalara
karst bir yillik zamanasimi siiresi islemeye baslar. Eger protesto ¢ekilmez-
se, zamanagimi siiresinin islemesine yol agacak olan islemler hi¢ yapilmadig:
icin, miiracaat hakki dogrudan diiser.

Miiracaat hakkinin kullanilmasi bakimidan hamilin protesto cekmesi,
miiracaat hakkinin sekli sartlarindandir*. Ancak zamanagimi siiresinin sona
ermesinden sonra, hamilin cirantalara bagvurmas1 miimkiin degilken, diizen-

41 QOztan, TTK md. 730’da belirtilen kisilerin miiracaat bor¢lusu oldugunu belirtmistir; bkz.
Kiymetli Evrak Hukuku, s.161.

42 Ulgen (Ulgen/Helvaci/Kendigelen/Kaya), s. 112; Oztan, s. 103, 159.

43 Ulgen(Ulgen/Helvac/Kendigelen/Kaya), s. 107, 112; Bozgeyik, Miiracaat Hakk, s. 35 vd;
Oztan, muhatabin kabul etmemesi halinde, police hamilinin senette imzas1 bulunan diger
sahislara (miiracaat borclularina) bagvurma hakkini haiz oldugunu belirtmistir, bkz. Kiymetli
Evrak Hukuku, s. 103, 161. Karg. Tekinalp/Poroy ise, kabule kadar asil bor¢lunun diizenle-
yen oldugunu belirtmektedir, s. 167.

44 Hayri Bozgeyik, Poligcede Miiracaat Hakki, Ankara 2003, s. 107 vd.
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leyene sebepsiz zenginlesmeye dayanarak basvurabilir. TTK md. 732/1°e
gore, zamanagsimi sebebiyle diizenleyenin veya kabul edenin policeden dogan
yiikiimliiliikleri diismiis bile olsa, bunlar poli¢cenin hamiline karsi, onun zara-
rina zenginlesmis olabilecekleri kadar bor¢lu kalirlar.

Muhatabin policeyi kabul edip etmemesine gére zamanasimu siireleri ba-
kimindan, su tespitlerde bulunabiliriz:

— Muhatap policeyi kabul etmis, ancak ddememisse, TTK md. 749/1’e
gore 3 yillik zamanagim siiresi i¢inde borcundan dolayi takip edilebilir. Bu
durumda da ikili bir ayirima gitmek gerekir:

» hamil 6dememe protestosu ¢ektiyse, diizenleyeni ve diger miiracaat
bor¢lularini 1 yillik zamanagim siiresi i¢inde takip edebilir. Bu du-
rumda, bir yillik siire icinde diizenleyen ve diger miiracaat borg¢lula-
rindan alacagini tahsil edemeyen hamilin, muhataba kars: talep hakki
3 yilin sonuna kadar devam eder.

* hamil 6deme protestosu ¢cekmediyse, diizenleyene ve diger miiracaat
bor¢lularma kars1 miiracaat haklarini kaybeder. Ancak her haliikarda
kabul eden muhataba kars1 3 yil iginde miiracaat edebilir.

— Mubhatap policeyi kabul etmemis ve ddememisse, kambiyo iligkisine
girmediginden dolay1, kendisine higbir sekilde bagvurulamaz. Bu durumda da
ikili bir ayrima gitmek gerekir:

» hamil 6dememe protestosu ¢ektiyse, diizenleyene ve diger miiracaat
bor¢lularina karsi 1 yillik zamanagimu siiresi iginde takip edebilir.

* hamil 6deme protestosu ¢cekmediyse, diizenleyene ve diger miiracaat
bor¢lularia kars1 miiracaat haklarini kaybeder.

II. Sebepsiz Zenginlesme Olgusu

TTK md. 732/1’e gore zamanasimi sebebiyle veya policeden dogan hak-
larin korunmasi icin gerekli olan islemlerin yapilmasinin ihmal edilmis ol-
mast dolayisiyla, diizenleyenin veya kabul edenin policeden dogan yiikiim-
liiliikleri sona ermis bile olsa, bunlar policenin hamiline karsi, onun zararina
zenginlesmis olabilecekleri kadar bor¢lu kalirlar.

Sebepsiz zenginlesme hiikiimlerine gore talebin amaci, kambiyo huku-
kundaki kati sekil kurallarinin nispeten de olsa yumusatilmasidir.
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TTK md. 732/1,2,3’te yer alan diizenleme, isvigre BK md. 1052’den alin-
mustir. Mehaz kanundan farkli olarak, TTK md. 732/4’te, sebepsiz zenginles-
meye Ozgii talep hakkinin tabi oldugu zamanasim siiresi bir yil olarak tespit
edilmistir ve ispat yiikii, sebepsiz zenginlesmedigini iddia edene yiiklenmis-
tir. Bu zamanagimu siiresi, poligenin zamanasimina ugradig tarihi takip eden
tarihten itibaren bir yildir. Bu diizenleme mehaz kanunda bulunmamaktadir.

A. Zararin Tazminini Talep Hakki

Zarar, policeye dayali talep haklarinin sona ermesinden kaynaklanmakta-
dir. Sebepsiz zenginlesmeye baglh talep, temel iligskiye dayali bir talep hakki
degildir®. Bu durum kendisini 6zellikle policede net bir sekilde gostermekte-
dir. Hamil, police iligkisinin diginda diizenleyen ile muhatap arasindaki iligki
dolayisiyla bir talepte bulunmaktadir. Bunun sebebi, polige iligkisi dolayisiyla
hamilin bir alacaginin bulunmasi ve muhatap ile diizenleyen arasindaki iliski
dolayisiyla bu iki kisiden birinin malvarliginda olusan artistir. Alacaklinin,
gecerli bir talebi olmayacak idiyse, bir zarardan bahsetmek miimkiin degil-
dirs.

Zarar, policeden dogan alacagin, bagvurma hakkinin diismesi veya zama-

nasimi dolayisiyla meydana gelmektedir. Maddede “veya” ibaresinin anlami
doktrinde farkli yorumlara sebebiyet vermistir.

Bir goriise gore bir kisi hakkinda policeye dayali talep haklart devam
ederken, diger bir kisiye kars1 zamanagimu siiresini isletmek miimkiin degil-
dir. Bu goriisii savunanlara gore, kabul eden muhataba karg1 zamanagimu siire-
si boyunca policeye dayali talep devam ederken ve muhatap policeyi ddemek-
le yiikiimliiyken, ona bagvurulmasi ve sartlarin gerektirmesi halinde sonradan
diizenleyene kars1 bagvurmasi gerekirken, ayni1 zamanda diizenleyeni de so-
rumlu tutmak dogru bir yaklagim degildir*’.

45 Bu ozelligi dolayisiyla, doktrinde bu zarara “soyut zarar” denilmektedir. Bu konuda bkz,
Poroy/Tekinalp, s. 269; Bozgeyik, Sebepsiz Zenginlesme, s. 602-603; Durgut, Sebepsiz
Zenginlesme, s. 99. Ancak bu sekilde adlandirilmasi halinde, tazminat hukukundaki “soyut
zarar’la karigtirilma ihtimali bulundugundan dolay1, sadece temel iligskiye yonelik bir talep
olmadigini belirtmekle yetinecegiz.

46 Ornegin diizenleyenin hamile karg1 bir def’i hakkinm bulunmasi1 durumunda, hamilin zarara
ugradig: diistiniilemez.

47 Durgut, Sebepsiz Zenginlesme, s. 99-102.
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Bir diger goriise gore, sebepsiz zenginlesme talebinin, sadece zenginle-
sene karg1 yoneltilecegi diisiiniildiigiinde ve gercek anlamda zenginlesenin
diizenleyen oldugu durumlarda*®, muhataba karsi olan 3 yillik zamanagimi
sliresinin bitmesini beklemek, diizenleyene kars1 olan bagvuru hakkinin tama-
men diismesine sebebiyet verebilir. Zararin varligi i¢in, talep haklarinin hem
kesideci, hep muhataba kars1 diismiis olmasi1 gerekmez*. Hamil bakimin-
dan zararin varligi, policenin tiim borclularina karsi talep haklarinin tamamen
diismesine bagh degildir.

Fikrimizce, muhataba veya diizenleyene karsi ifadesinde, “veya” baglaci-
nin sadece birine kargi talepte bulunulabilecegi ve poligeye baglanan bagvuru
haklar1 devam ettigi siirece baskasina bagvurulamayacag: seklinde anlasilma-
s1 miimkiin degildir. Muhataba veya diizenleyene karsi policeye bagli olan
talep hakki devam ettigi siirece, bu kisiye karsi sebepsiz zenginlesme talebi
ileri siiriilemez. Bir diger ifadeyle, fikrimizce diizenleyene kars1 zamanagimi
sliresince, sebepsiz zenginlesme talebi ileri siiriilemez. Ayni sekilde, muhata-
ba karg1 zamanagimi siiresi devam ettigi miiddetce, muhataba kars1 sebepsiz
zenginlesme davasi agilamaz. Kabul eden muhataba kars1 policeye bagh ta-
kip hakki devam ederken, dememe protestosunun ¢ekilmis olmasina ragmen
diger miiracaat borclularina bir yillik siire i¢cinde basvurulmamis olsa dahi
hamil, diizenleyene kars1 sebepsiz zenginlesme talebinde bulunabilir. Benzer
sekilde, 6dememe protestosunun ¢ekilmemesinden dolay1 miiracaat borg¢lula-
ria kargt bagvuru hakkini1 kaybeden hamil, bir yandan muhataba takip eder-
ken, diger yandan diizenleyene kars1 sebepsiz zenginlesme talebini yoneltebi-
lir. Muhataba kars1 zamanagsima siiresinin islemeye devam ettigi siirece, hamil
diizenleyene karsi, gerek miiracaat haklarin kaybetti8i icin, gerek miiracaat
haklarini siiresinde kullanmadig i¢in, sebepsiz zenginlesme talebinde bulu-
nabilir. Derhal tahsili miimkiin bir alacak hakkinin kayb1, ve polige vasitasiyla
tatmininin imkansizlagmasi, zararin varhigi i¢in yeterli olarak kabul edilmis-
tir™®.

48 Muhatabin poligeyi hatir igin kabul etmesi 6rneginde oldugu gibi.

49 QOztan, Kiymetli Evrak Hukuku, s. 914-916; Bozgeyik, Sebepsiz Zenginlesme, s. 603-604.
Ulgen (Ulgen/Helvaci/Kendigelen/Kaya), yukarida yazilanlar géz oniinde bulunduruldu-
gunda, zenginlesmemis muhataba karsi dolmayan zamanagimu siiresi dolayisiyla, TTK md.
732’nin uygulama alan1 bulamayacagini sdylemenin tartismaya acgik oldugunu belirtmistir.
Bkz, s. 123,124.

50 QOztan, Kiymetli Evrak Hukuku, s. 915.
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Muhataba ve diizenleyene karsi, zamanasimi siirelerinin farkli oldugu
unutulmamalidir. Kabul eden muhataba kars1 3 yillik zamanagimu siiresi 6n-
goriilmiisken, protesto cekilmemis miiracaat bor¢lularina artik bagvurula-
maz, protesto ¢ekilmis miiracaat borclularina kars: ise 1 yillik zamanagimi
siiresi iglemektedir. Bir yillik zamanagimi siiresini takiben 1 yil icinde se-
bepsiz zenginlesme davasini agmayan hamilin, diizenleyene karsi sebepsiz
zenginlesmeye baglh talep hakki da diiser. Muhataba kars1 zamanagimi de-
vam ederken, diizenleyene kars1 olan sebepsiz zenginlesme hakkinin diisme-
si, fakat muhatabin 6deme giiciiniin bulunmamasi durumunda, hamilin tim
basvuru ve alacagini elde etme yollar1 kapanmis olur. Nitekim mehaz kanuna
baktigimizda da, Isv. BK md. 1052’ye gore, muhatabin ve diizenleyenin ha-
mile kars1 sebepsiz zenginlesme sebebiyle sorumluluklarinin devam edecegi
belirtilmigtir.

Fikrimizce diizenleyen ve kabul eden muhatap hamile kars1 ayr1 ayri so-
rumlu olmak zorunda degildir. Zira asagida da gorecegimiz gibi, sebepsiz
zenginlesmedigini iddia eden, bunu ispatlamak zorundadir. Bir diger ifade ile
sebepsiz zenginlesme davasi sadece bir kisiye kars1 agilirsa ve bu kisi sebep-
siz zenginlesmeyen kisiyse, hamil alacagini elde edemez. Bu yiizden muhata-
ba kars1 zamanasimi devam ederken, diizenleyene karsi sebepsiz zenginlesme
davasinin agilamayacagi seklindeki goriis, muhatabin sebepsiz zenginles-
memis olmas1 durumunda hakkaniyete aykir1 sonuglar dogurabilir. Sebepsiz
zenginlesme tespit edilirken, muhatabin veya diizenleyenin degil, herkesin
hamile kars1 zenginlesmis olacagi kadar sorumlu oldugu goriilecektir. Nite-
kim TTK md. 732/1’de de bu husus su sekilde belirtilmistir: onun zararina
zenginlegsmis olabilecekleri kadar bor¢lu kalirlar.

Temel iligkiye dayali talep haklarinin devam etmesi, TTK md. 732’nin
uygulanmasina engel teskil etmez. Zira TTK md. 732, sekli olarak policeye
bagli olan haklarin sona ermesinin sonuglarini diizenlemektedir®'.

B. Sebepsiz Zenginlesme Kavrami

Sebepsiz zenginlesmenin talep konusu olabilmesi i¢in, kars: tarafta bir
zenginlesmenin ve talep edenin malvarliginda bir azalmanin bulunmasi ve
bunlarin arasinda bir sebep-sonug iligkinin bulunmasi gerekir. Eger bir tarafin

51 Eigenmann, s.2399, no.18; Anne Petitpierre-Sauvain, Papiers-valeurs, Traité de droit privé
suisse Bd. VIII/7, Basel 2006 no.486.
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zenginlesmesi, diger tarafin fakirlesmesi s6z konusu degilse, sebepsiz zengin-
lesme dolayisiyla talep hakki dogmaz.

Zarar, hamilin poligceye 6zgii yollara bagvurmamasindan dolay1 elde ede-
medigi para oldugu icin, diizenleyen ile kabul eden muhatap arasindaki iligki-
den bagimsiz bir sekilde elde edemedigi bir alacag: vardir. Oysa zenginlesme
kavrami, temel iligki g6z 6niinde bulundurularak tespit edilir’>. Hamilin za-
rar1, policeden dogan karsiligini elde edememesinden dogar. Zenginlesme ise,
diizenleyen ile muhatap arasindaki iliski cercevesinde belirlenir. Policeyi 6de-
mekle yiikiimlii olan kisi, policenin ddenmemesinden dolay1 bir menfaat elde
edecektir. Bir fikre gore zenginlesme, policeye dayali hakkin zamanasimina
ugramasi veya hakkin korunmasi icin gerekli olan islemlerin yapilmamasi si-
rasinda mevcut olmahidir®®. Bizim de katildigimiz diger fikre gore zengin-
lesme, bor¢lunun mal varlifinda ve sebepsiz zenginlesme talebinin yapildig:
dava tarihinde bulunmalidir™. Zenginlesmenin aranacagi tarih konusunda
TTK sessiz kaldig1 i¢in, bu noktada BK hiikiimlerinin uygulama alani bulma-
st tarafimiza da dogru gelmektedir. BK md. 79/1, sebepsiz zenginlesmenin,
bu talebin yoneltilmesi sirasinda bulunmasi gerektigini belirtmektedir. Ancak
zararin tespit aninin talep olarak kabul edilmesi, talepte bulunabilecek yetkili
hamilin, hak kaybinin gerceklestigi zamanki yetkili hamil oldugu gercegini
degistirmez.

Zenginlesme, diizenleyen ile muhatap arasindaki temel iligki g6z oniinde
bulundurularak tespit edilmelidir. Her ne kadar zenginlesme, policeden do-
gan haklarin kullanilmamasina baglh olsa da, zenginlesmenin tespiti, taraflar
arasindaki iligki ekseninde tespit edilir. Bor¢lu, ancak zenginlestigi dlciide
sorumludur. Zenginlesme 6l¢iisii de temel iligki ¢cercevesinde belirlenir.

Klasik goriise gore ise zenginlesme, bor¢lunun kambiyo taahhiidii cerge-
vesinde verdiginden fazlasini almasindan kaynaklanmaktadir. Bor¢lunun zen-
ginlesmesi, police karsiliginda elde ettigi bedeli (bagvuru hakkinin yitirilmesi
veya zamanagimi sebebiyle) elinde bulundurmasi sebebiyle olusmakta ve bu
artis zenginlesmeyi olusturmaktadir. Ornegin diizenleyen, satim sozlesme-
si neticesinde mallar1 teslim almis ancak herhangi bir karsilik vermemisse,
zenginlesmistir. Benzer sekilde kabul eden muhatap da, policenin karsiligini

52 Eigenmann, s.2399, no.23.
53 Bozgeyik, Sebepsiz Zenginlesme, s. 595; Eigenmann, s.2340, no.23.

54 Domanig, s. 356.
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almigsa, ancak borcunu kambiyo senetlerine 6zgii bagvurularin yapilmama-
sindan dolay1 6dememigse zenginlesmistir®.

Bizim de katildigimiz yeni goriise gore, diizenleyen ile muhatap arasin-
daki iligski temel alinarak, policeyi 6deyecek en son kisinin tespit edilmesi
gerekir. Nitekim sebepsiz zenginlesmedigini ileri siiren kisi bunu ispatlayabi-
1ir’6.Yeni goriis, yukarida da belirttigimiz gibi, zarar kavrami ile zenginlesme
kavramlarmin farkli iki temel iligkiye gore sekillenmesini géz 6niinde bulun-
durdugu icin ve tespiti buna gore ¢ok daha net bir sekilde yaptig1 icin kabul
edilmesi gereken goriistiir.

ITI. Sebepsiz Zenginlesmeden Dogan Talebin Hukuki Niteligi ve
Talebin Oziinde Yer Alan Temel Iliskilerin Tesbiti

A. Policeye Ozgii Sebepsiz Zenginlesmenin Hukuki Niteligi

TTK md. 732°de diizenlenen sebepsiz zenginlesme davasi, kambiyo hu-
kukuna dayal1 bir talep hakki vermekte olup, BK md. 77-82 hiikiimleri arasin-
da diizenlenen sebepsiz zenginlesmeden bagimsizdir®’.

BK’daki sebepsiz zenginlesme hiikiimleri, zamanasimi siiresinin dol-
mas1 veya talep hakkinin sona ermesi halinde uygulama alani bulmaz. Oysa

55 Eigenmann, s.2340, no.23; Poroy/Tekinalp, s. 270-271.

56 Yeni goriis ve bu goriisten 6nceki “klasik goriis” hakkinda ayritili bilgi i¢in bkz, Poroy/
Tekinalp, s. 270-272; Bozgeyik, s. 608-609.

57 BK’daki sebepsiz zenginlesme icin ayrintili bilgi icin bkz, Turgut Oz, Ogreti ve Uygula-
mada Sebepsiz Zenginlesme, Istanbul 1990; Seza Reisoglu, Sebepsiz Tktisap Davasinin Ge-
nel Sartlar, Ankara 1961; ilhan Ulusan, lyiniyetli Sebepsiz Zenginlesenin fade Borcunun
Siirlanmasi Sorunu, istanbul 1984; Kemal Oguzman/Turgut Oz, Borg¢lar Hukuku Genel
Hiikiimler, C. II, Istanbul 2013, s. 305 vd. Yargitay da esasen bu iki davanin farkli oldugunu
kabul etmektedir. Yarg.11. H’nin, E. 2008/8894, K. 2010/83, T. 11.1.2010 tarihli kararina
gore, TTK nun 644. maddesinde diizenlenmis bulunan sebepsiz zenginlesme davasi kambiyo
hukukuna 6zgii bir dava ¢esidi olup, BK’nun sebepsiz zenginlesme davasindan tamamen fark-
I1 kurallara tabidir. Ancak farkli goriisler de bulunmaktadir. Bu goriisiin taraftarlarina gore,
TTK’daki sebepsiz zenginlesme ile BK’daki sebepsiz zenginlesme, birbiri yerine gecebilecek
hiikiimlerdir. Nitekim bazi Yargitay kararlarinin bu yonde oldugu goriilmektedir. Yarg. 11.
HD’nin 27.1.1984 E. 1983/5291, K. 1984/327 sayili karar1 i¢in bkz, www.kazanci.com.tr; 19
HD’nin E. 2001/5925, K. 2001/188, 15.02.2001 tarihli daha yeni tarihli bir kararinda da kam-
biyo senetlerine iligkin sebepsiz zenginlesme davalarinda BK’daki diizenlemeler goz oniinde
bulundurulacaktir; Bozer/Gole, s. 137; Pulagh, s. 204.
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TTK’daki sebepsiz zenginlesmeye dayali temel sart1, kambiyo alacaginin za-
manasimina ugramasi veya uygun bir sekilde talep edilmemesi dolayisiyla
hakkin sona ermesidir®. BK’daki sebepsiz zenginlesmeye dayali talep hakki,
zamanasimi siiresinin dolmasiyla sona ererken; kambiyo senetlerinde zama-
nasimi siiresinin sona ermesi, talep hakkinin dogumunun sartlarindan biri-
sidir. Ancak burada dikkat edilmesi gereken husus, TTK’daki sebepsiz zen-
ginlesmeye gore talepte bulunabilmek i¢in de 6zel bir zamanasimi siiresinin
bulundugudur.

TTK’daki sebepsiz zenginlesme talebinin ileri siiriilmesi bakimindan ha-
milin kusuru neticesinde bagvuru haklarini kaybetmesinin bir 6nemi bulun-
mamaktadir. Oysa BK hiikiimlerine gore hakkin korunmasinin ihmal edilmis
olmasi, sebepsiz zenginlesme talebine dayanak teskil edemez’.

BK’daki sebepsiz zenginlesme davasinin agilmasiin amaci, malvarligi-
nin sebepsiz bir sekilde yer degistirmesinden dogan zararin diizeltilmesi iken,
TTK’daki sebepsiz zenginlesmenin amaci, kambiyo hukukunun kat1 kuralla-
rindan dogan zararin giderilmesidir. TTK’daki sebepsiz zenginlesme talebinin
yonelecegi kisinin malvarliginda hakkaniyete aykir bir artis bulunmalidir®,

BK’daki sebepsiz zenginlesmede, zenginlesen ile fakirlesen arasinda bir
mamelek kaymasi bulunmaktadir. Oysa TTK’da, malvarliginin yer degistir-
mesi gibi iki taraf arasinda dogrudan iliskiyi gerektirmez®'. Onemli olan, se-
nedin tedaviilii dolayisiyla ekonomik bir dengesizligin olugsmasidir.

Aymi sekilde, sebepsiz zenginlesme talebi BK md. 82’ye gore, hak sahi-
binin geri isteme hakki oldugunu 6grendigi tarihten baslayarak iki yilin ve her
halde zenginlesmenin gerceklestigi tarihten baglayarak on yilin gecmesiyle

58 Poroy/Tekinalp, s. 268; Oztan, Kiymetli Evrak Hukuku, s. 905; Pulagh, s. 204; Bozgeyik,
Sebepsiz Zenginlesme, s. 594; Omer Ozkan, Policede Sebepsiz Zenginlesme Davasi, Prof.
Dr. Erdogan Moroglu’na 65. Yas Giinii Armagani, Istanbul 1999, s. 507-533, s. 513.

59 Poroy/Tekinalp, s. 268; Bozgeyik, Sebepsiz Zenginlesme, s. 594; Durgut, Sebepsiz Zengin-
lesme, s. 15; Ozkan, s. 514; Bozer/Gole, s. 137.

60 Bozgeyik, Sebepsiz Zenginlesme, s. 594; Durgut, Sebepsiz Zenginlesme, s. 15; Ozkan, s.
514-515.

61 Ancak elbette ki senedin hi¢ tedaviil etmemis olmasi durumunda, lehtarmn diizenleyene karsi
ileri siirecegi talep orneginde, taraflar arasinda dogrudan bir iligski bulunmaktadir. Ancak bu
bir kural degildir. Oztan, Kiymetli Evrak Hukuku, s. 905; Bozgeyik, Sebepsiz Zenginlesme,
s. 594; Durgut, Sebepsiz Zenginlesme, s. 15; Bozer/Gale, s. 137.
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zamanagimina ugrasa da, TTK md. 732/4’e gore, zamanasimi siiresi, polige-
nin zamanasimina ugradigi tarihi takip eden tarihten itibaren bir yildir. Talep-
ler agisindan ongoriilen zamanagimu siireleri de farklidir.

Yargitay, iki kanuni diizenlemede bulunan sebepsiz zenginlesme arasin-
daki nitelik farki oldugunu, ancak amag benzerligi oldugunu belirtmigtir®.

Her ne kadar BK’daki ve TTK’daki hiikiimler farkli kurumlar diizen-
leseler de, TTK’da diizenlenmemis hususlar i¢in BK’daki hiikiimlerin kiyas
yoluyla uygulanmasi miimkiin olmalidir. TTK’daki hiikiimler kambiyo senet-
lerine uygulanan 6zel hiikiimler olduklari i¢in, BK’daki hiikiimler ancak bos-
luk bulundugu durumda uygulama alani bulur®.

B. Sebepsiz Zenginlesme Talebinde Goz Oniinde Bulundurulacak
Temel Iliskilerin Tespiti

Bilindigi iizere, kambiyo senedi, ifa ugruna diizenlenen ve dolasima ¢i-
karilan bir senettir. Diizenleyen lehtara para vermek yerine kambiyo senedi
diizenleyip vermektedir. Bu senedin verilmesi, kural olarak ifa ugruna verilir

62 Yarg. 19. HD’nin E. 1999/1590, K. 1999/4342, T. 26.11.1999 tarihli karari. Bu kararinda,
sebepsiz zenginlesme talebine uygulanacak zamanagimi siiresi agisindan EBK md. 60’ta yer
alan bir yillik zamanagimu siiresi uygulanmustir. Bkz, Poroy/Tekinalp, s. 269.

63 Bozgeyik, Sebepsiz Zenginlesme, s. 592. Nitekim Yargitay da bircok konuda bogluk doldurma
hususunda BK hiikiimlerindeki diizenlemeleri kullanmaktadir. Yarg.11. HD’nin E. 2004/2938,
K. 2004/12295, T. 13.12.2004 tarihli kararina gore, “Davaci, TTK’ nin 644. maddesine dayali
olarak actig1 sebepsiz zenginlesme hiikiimlerine dayali isbu davada, ¢eklerin iizerindeki tarih-
lerden itibaren temerriit faizi de talep etmis bulunmaktadir. Konuyu 6zel olarak diizenleyen
s0zii edilen maddede, bu konuda agik bir diizenleme bulunmamakla birlikte davanin sebep-
siz zenginlesme ilkelerine dayali bir talep sekli oldugu belirlenmis bulunmaktadir. O halde,
uyusmazlifin ¢oziimiinde bu hukuki dayanagin ilkelerinden yararlanilmas: gerekir. Nitekim
doktrinde de bu davada temerriit faizinin genel hiikiimlere gore istenebilecegi vurgulanmigtir
(bkz. E Oztan Kiymetli Evrak Hukuku, Ankara 1997, 2. Basi sf. 904 - 907). BK’nin 61. ve onu
izleyen maddelerinde diizenlenmig olan sebepsiz zenginlesme taleplerinde ana alacaga sebep-
siz zenginlesmenin meydana geldigi tarihten itibaren temerriit faizi yiiriitiilmesi uygulamada
kabul edildigine gore TTK’ nin 644. maddesine dayali davalarda da sebepsiz zenginlesmenin
vaki oldugu tarihten itibaren temerriit faizine hilkkmedilmesi gerekir.” Yarg. 11 HD’nin E.
2005/147, K. 2006/122, T. 16.1.2006 tarihli kararina gore, Dava, TTK’nin 730/14, maddesi
yollamasiyla ayni Yasa'nin 644. maddesi uyarinca acilmis bulunan sebepsiz iktisap davasi
olup, cekte ayrica bir 6deme yeri gosterilmedigi gibi, cekin muhatabr da V. Bankas1 Urgiip
Subesi’dir. Ayrica davalinin ikametgahi da Urgiip’tiir. Davanin yukarida agiklanan niteligine

gore BK’nin 73. maddesi olaya uygulanamaz.



148 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi - 2015/1

ve dolagim boyunca senet, ifa ugruna el degistirir®. Bunun sonucu olarak da
hamilin tatmin olmasi, policenin paraya cevrilmesi sartina baghdir. Bu iliski,
kambiyo senedi iliskisidir.

Kambiyo senedinin polige olmasi durumunda, muhatap policeyi kabul
etmedigi siirece, police iligkisine yabancidir. Bu agidan, muhatap ile diizenle-
yen arasindaki iligki, police iliskisinden bagimsizdir. Muhatap policeyi kabul
etse dahi, diizenleyen ile arasindaki iliskisine dayanamaz. Ornegin policeyi
kabul etmesinden sonra, diizenleyen ile arasindaki s6zlesmeyi ileri siirerek
ifadan kaginamaz. Bir diger ifade ile police disindaki bir sebebe dayanarak,
policeyi 6demekten kaginamaz.

Hamil policeyi, poligeye 6zgii yollardan takip ettigi siirece, muhatap dii-
zenleyen ile arasindaki temel iligki dolayisiyla ifa etmekten kacinamaz. Oysa
hamil, sebepsiz zenginlesmeye dayanarak police alacagini elde etmeye kal-
kigirsa, muhatap sebepsiz zenginlesmedigini ispatlayarak, police bedelini
O0demekten kurtulur. Diger yandan hamilin sebepsiz zenginlesme talebi ile
basvurmasinin sart1, gecerli bir policeye dayanmasidir.

Goriildiigii lizere, sebepsiz zenginlesme talebi s6z konusu oldugunda, iki
iliski bulunmaktadir. Bir yandan hamilin zararma yol acan police iligkisi, di-
ger yandan sebepsiz zenginlesmeye yol acan muhatap ile diizenleyen arasin-
daki iliski.

C. TTK’daki Sebepsiz Zenginlesme Hiikiimleri ile Temel Iliskideki
Haklarin Yarismasi

Ozellikle kambiyo senedinin tedaviil etmemesi ve dogrudan lehtarda kal-
mas1 durumunda, lehtarin bir yandan TTK’daki hiikiimlere bagvurma imkam
varken, diger yandan temel iliskiye bagvurma imkani bulunmaktadir. Bu du-
rumda, sebepsiz zenginlesme hiikiimleri ile genel hiikiimler cercevesinde ileri
siiriilebilecek talep haklarinin yarismasi s6z konusu olabilmektedir.

Ancak asil borg iligkisine dayanarak bir talepte bulunan kisinin, sdz ko-
nusu iliskinin tarafi olmas1 gerekir. Bir diger ifadeyle, senedin heniiz devre-
dilmemis olmasi gerekir®. Bilindigi iizere ciro, asil borg iligkisini ciro edilene
intikal ettirmez. Devredilen senet nama yazili bir senet olsa dahi, alacagin

64 Taraflarin bunun aksini de kararlagtirmasi miimkiindiir.
65  QOztan, Kiymetli Evrak Hukuku, s. 903; Ozkan, s. 510, 516; Pulagl, s. 203.
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temliki yoluyla senedi devralmis olan kisi de temel iligkinin tarafi olmaz.
Bundan dolay1 nama yazil bir senedi devralan kisi de temel borg iligkisine ve
burada gegerli talep siirelerine dayanarak dava agcmaz.

Yargitay kararlarina baktigimizda, kiymetli evrak hukukuna baglanan

sebepsiz zenginlesme talebi ile temel iliskiye bagli, genel hiikiimler ¢erceve-
sindeki taleplerin yarigsmasi incelenmis ve talep sahibinin TTK’ya dayali se-
bepsiz zenginlesme talebinden vazgegerek, temel iligkiye dayanmasini kabul
etmistir®,

66

Yarg. 11. HD’nin, E. 2007/4034, K. 2007/7947, T. 20.9.2007 tarihli karar1 “Mahkemece, da-
vada sebepsiz zenginlesme hiikiimlerine dayanildigi, ¢eklerin bankaya ibraz edilmedikleri,
TTK.nun 644. maddesi geregi ceklerin zamanasimi siirelerinin dolmasmdan 1 yillik siire
icinde dava acilmadig1 gerekgesiyle, zamanasimi nedeniyle davanin ve sartlan olugsmayan
davalinin tazminat isteminin reddine karar verilmis, hiikiim davaci vekili tarafindan temyiz
edilmigtir. Dava dilekgesinde. hem temel iliskiye dayanilmis, hem de TTK.nun 644. mad-
desinde diizenlenen sebepsiz zenginlesme hukuksal nedenine dayanilarak itirazin iptali iste-
minde bulunulmustur. Ancak, yargilama sirasinda davali vekili davasini 1slah etmis ve 1slah
dilekcesinde temel iligskiye dayandigini, aradaki iligkinin 6diing iligkisi oldugunu belirterek
davasini da alacak davasina doniistiirmek suretiyle 1slah etmistir. Bu durumda mahkemece
1slah da gozetilerek davanin BK.nun 125. maddesinde ongoriilen (10) yillik zamanagimina
tabi oldugu diistiniilmeden ve 1slah dilekgesi ile degistirilen dava niteligi dikkate alinmadan
yazili sekilde hiikiim kurulmasi dogru goriilmemistir.” Benzer sekilde, Yarg. 3. HD nin, E.
2010/17397, K. 2010/21420, T. 23.12.2010 tarihli kararina gore, “Mahkemece, takip konusu
bononun zamanagimina ugradigi, davacinin senedi kesideci olarak imzalayan davaliya kar-
st TTK’.nun 644. maddesinde diizenlenen sebepsiz zenginlesme hiikiimlerine gore bagvuru
hakkina sahip ise de, zamanagimi nedeniyle davacinin bir alacagi bulunmadig1 gerekge goste-
rilerek davanin reddine karar verilmistir. Davaci, yargilama agamasinda mal sattig1 davalidan
alacagini talep ettigini beyan etmistir. Davacinin bu beyani, davali savunmasi ve tiim dosya
kapsamindan davacinin, aralarindaki temel borg iliskisine dayali olarak yapilan icra takibinde
s0z konusu bonoya belge olarak dayandig: anlasiimaktadir. Bu yon gozetilerek davanin BK.
125. maddesinde ongoriilen 10 yillik zamanagimu siiresine tabi oldugu diisiiniiliip davaciya
temel iliski dolayisiyla alacakli oldugu yoniinde tanik dahil tiim delillerini sunarak kanitlama
olanag: taninarak, toplanacak deliller ve uygun sonu¢ dairesinde bir karar vermek gerekir-
ken, yanilgili degerlendirme ile zamanagimi nedeniyle davanin reddine karar verilmesi dogru
goriilmemistir.”. Yarg. 19. HD’nin, E. 2004/7477, K. 2005/366, T. 27.1.2005 tarihli karari-
na gore, “Mahkemece, toplanan delillere gore, ¢cek zamanasimina ugrasa bile ¢ek hamilinin
TTK’nun 730/14. maddesi yollamasiyla ayni yasanin 644. maddesi uyarinca sebepsiz zen-
ginlesme kurallarina gore kesideci aleyhine dava agabilecegi, temel iliskiye dayali alacagin
BK.’nun 125.maddesindeki zamanagimina tabi oldugu ve bu madde hiikmiine gore alacagin
zamanagimina ugramadigi, bu itibarla da davalinin zamanagimi itirazina itibar edilemeyecegi,

alacagin esasina itiraz edilmedigi gerekcesiyle davacinin talebinde hakli oldugu...”.
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IV. Sebepsiz Zenginlesme Talebinde Taraflar
A. Talep Sahibi

1. Hamil

TTK md. 732/1, talep sahibi olarak hamili belirlemektedir. Sebepsiz
zenginlesme hiikiimlerine uygun talepte bulunabilecek kisi, zamanasiminin
gerceklestigi veya hakkin diistiigii sirada mesru hamildir. Bu hak, bagvuru
hakkini “kaciran”, elde edilmesi icin gerekli islemleri yapmay: ithmal eden
hamile taninmaktadir. Vadesinde policeyi 6demek iizere ibraz eden ve gerekli
islemleri yaptiktan sonra miiracaat haklarini kullanan hamile 6deme yapan
doniis yolundaki ciranta da, sonraki cirantalara ve diizenleyene bagvurmak
icin gereken siireleri kagirirsa ve kabul eden muhataba kars1 da 3 yillik siire
icinde talepte bulunmamigsa, son hamil olarak kabul edilir. Neticede miira-
caat iglemleri sirasinda ddeme yapan ciranta ya da avalist de TTK md. 732
cercevesinde bagvuru hakkini haizdir®.

2. Zamanasimina Ugrayan Kambiyo Senedine Bagh Talep Hakkin
Devri

Sebepsiz zenginlesme sartlar1 gerceklestikten sonra 6deme yapan kisiler
de sebepsiz zenginlesme talebinin tarafi olabilir. Durumu bilerek 6demede
bulunan kisinin zarari, policeye baglh miiracaat hakkinin diismesinden veya
zamanagiminin gerceklesmesinden kaynaklanmamaktadir®. Ancak son ha-
milin halefi olan kisinin sebepsiz zenginlesme davasi agcma hakki bulunmak-
tadir®. Senedi tahsil cirosuyla devralan kimsenin de ciranta adina sebepsiz
zenginlesme davasi agmasi miimkiindiir. Onemli olan husus son hamilin yet-
kili hamil olmasidir™. Tahsil cirosunda, ciro edilen kisi senet bedelini tahsil
etme konusunda temsilci, vekil konumundadir’'.

67 Oztan, Kiymetli Evrak Hukuku, s. 907; Bozgeyik, Sebepsiz Zenginlesme, s. 611; Durgut,
Sebepsiz Zenginlesme, s. 111,112; Uslu, s. 323.

68 Oztan, Kiymetli Evrak Hukuku, s. 907-908; Bozgeyik, Sebepsiz Zenginlesme, s. 612; Dur-
gut, Sebepsiz Zenginlesme, s. 112.

69 Oztan, Kiymetli Evrak Hukuku, s. 908; Bozgeyik, Sebepsiz Zenginlesme, s. 612; Ozkan, s.
525.

70 QOztan, Kiymetli Evrak Hukuku, s. 908.

71 Poroy/Tekinalp, s. 198.
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Zamanasimina ugramis bir kambiyo senedi alacagi adi bir borca doniis-
memektedir’?. Nitekim verilen Yargitay kararlarinda da zamanasimina ug-
ramig bir kambiyo senedinin ancak yazili delil baslangici teskil edecegi be-
lirtilmistir. Ancak yazili delil baslangic teskil etmesi i¢in de, iddia eden kisi
ile karg1 taraf arasinda bir temel iligkinin bulunmasi gerekir. Boyle bir temel
iliskinin bulunmadig1 durumlarda, hamil yoniinden yazili delil baslangici dahi
teskil etmez’.

3. Diizenleyenin Sebepsiz Zenginlesmeye Bagh Talebi

Diizenleyenin, sebepsiz zenginlesmeye dayali olarak muhataba karsi bir
talebinin olup olmayacaginin da tartisilmasi gerekir. Bir goriise gore, diizen-
leyenin kabul edene karsi ileri siirebilecegi talep TTK md. 732’ye dayandi-
rilamaz. Zira TTK md. 732, zamanasiminin ger¢eklesmesi sirasindaki mesru
hamile taninan bir hak olup, yukaridaki ihtimal bu maddede ongoriilmemistir.
Poligeyi diizenleyen kisi ayn1 zamanda aval veren olsa dahi, durum degigme-
mektedir. Zira sebepsiz zenginlesme talebi, haklarin diismesinin ve kisa za-
managimai siiresinin bir nevi telafisi olup, o anki magdur lehine yapilan bir dii-
zenlemedir. Policeyi diizenleyen kisinin kendi rizasiyla vadesinde bir 6deme

72 Qztan, s. 878; Uslu, s. 266; Yarg. 11 HD’nin E. 1983/5292, K. 1983/5336, T. 29.11.1983.

73 Yarg. HGK’nmn E. 2001/230, K. 2001/310, T. 28.03.2001 tarihli kararina gére de, “... za-
managimina ugramis bono adi senet sayilmayacagi gibi, aralarinda temel iligki bulunmayan
hamil yoniinden yazili delil baglangici da teskil etmez”. Yarg. 19. HD’ nin, E. 1999/4206, K.
1999/5672, T. 7.10.1999 tarihli kararina gore, “Davact hamil, davali ise kesidecidir. Taraflar
arasinda temel iligki mevcut degildir. Bu itibarla, ancak temel iliskiye dayanilmas1 halinde s6z
konusu edilebilecek olan yazili delil baglangicr ile ilgili kurallart hitkmiin gerekcesi yapmak
isabetli goriilmemistir.” Ancak Yargitay’in bu konuda verdigi aksi yonde ve katilmadig-
miz bir karari da bulunmaktadir. Yarg. 19. H’nin, E. 2008/7142, K. 2009/2682, T. 2.4.2009
tarihli kararina gore,"Dava konusu ¢ek zamanagimina ugradigindan kambiyo hukukuna da-
yanan haklar yitirilmistir. Bu durumda arada temel iligki bulunmasi halinde zamanagimina
ugramis ceke yazili delil baslangici olarak dayanilabilir ve alacagin her tiirlii delille ispati
miimkiin hale gelir. Arada temel iligki bulunmamas1 halinde ise hamilin kesideciye kars1 TTK.
nun 644. maddesine dayanarak sebepsiz zenginlesme hiikiimleri cercevesinde talepte bulun-
mas1 olanaklidir. Somut olayda davaci, dava dis1 kesideci T.E.’ye mal sattigini, ¢cekin buna
karsilik alindigini iddia etmistir. Kesideci davada taraf degildir. Dava konusu ¢ek zamanasi-
mina ugradigindan ciro yoluyla temlik s6z konusu olamaz. Bagka bir anlatimla zamanagimina
ugramis ceke dayali alacagin devri B.K.da diizenlenen alacagin temliki hiikiimlerine tabidir.
Mahkemece bu yonler tizerinde durulup tartisilmadan eksik incelemeyle yazili sekilde hiikiim

kurulmasi dogru goriilmemistir.”.
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yapmasi durumunda, policeye bagl haklar sona erer ve haklarin kaybindan
tek sorumlu olan diizenleyenin sebepsiz zenginlesmeye bagli hakki diiser’™.
Sebepsiz zenginlegsme talebi ciro yoluyla devredilemez. Bu talep kambiyo se-
netlerini ilgilendiren kati kurallarin yumusatilmasi amacini tasidig i¢in, ken-
di rzastyla 6deme yapan diizenleyen tarafindan ileri siiriilemez.

Ancak fikrimizce diizenleyenin policeyi édemesi halinde, her ne kadar
kendi rizasiyla 6deme yapmis olsa da, durumunun diger miiracaat bor¢lula-
rindan ayrilmamasi gerekir. Her haliikarda kabul eden muhatabin, poligenin
asil bor¢lusu olarak kabul edildigi bir diizende, diizenleyene sebepsiz zengin-
lesme talebini tanimamak tarafimiza dogru gelmemektedir’. Diizenleyenin
sorumlulugunun, diger miiracaat bor¢lulari ile ayni oldugu goz oniinde bu-
lunduruldugunda, haklarinin da ayni olmasi gerekir. Ancak bununla beraber
diizenleyen kabul edene karsi, aralarindaki temel iliskiye de dayanma hakki-
n1 haizdir. Bu durumda diizenleyen acisindan yarisan haklar sz konusudur.
Diizenleyen isterse, TTK md. 732’de diizenlenen sebepsiz zenginlesme hii-
kiimlerine gore kabul eden muhataba bagvurabilir, ayni1 zamanda aralarindaki
temel iliskiye dayanarak genel hiikiimlere gore de basvurabilir.

B. Sebepsiz Zenginlesen Taraf

Bu talep hakki oncelikle diizenleyen ve kabul edene karst ileri siiriilebi-
lir’®. TTK md. 732/2’ye gore, sebepsiz zenginlesmeden dogan istem, muhata-
ba, yerlesim yerli bir policeyi 6deyecek olan kimseye ve diizenleyen, policeyi
bagka bir kisi veya ticari isletme hesabina diizenlemis oldugu takdirde o kigiye
veya ticari isletmeye karsi da ileri siiriilebilir. Yerlesim yerli policeyi 6deyecek
olan kimse ve policeyi baska bir kisi veya ticari isletme hesabina diizenlemis
oldugu takdirde o kisi, kambiyo hukuku hiikiimlerine gore olmasa da, yine de
hamile karg1 sorumludur. Bu kisiler, muhatap veya diizenleyene karsi sorumlu
olduklart i¢in, policenin 6denmemesinden bir menfaat elde edebilecek kisiler-

74 Cour de justice, 2éme Chambre. 21 septembre 1984. Arve-Immo SA c. Fert &Cie; SJ 1985 p.
48.

75 Oztan, Kiymetli Evrak Hukuku, s. 907; Bozgeyik, Sebepsiz Zenginlesme, s. 611; Durgut,
Sebepsiz Zenginlesme, s. 112; Ozkan, s. 524.

76 Qztan, Kiymetli Evrak Hukuku, s. 909. Diizenleyen veya muhatabin sorumluluklarinin gesitli

ihtimaller ¢ercevesinde incelenmesi icin bkz; Oztan, Kiymetli Evrak Hukuku, 5.909, s. 921
vd; Poroy/Tekinalp, s. 272-273; Bozgeyik, s. 615-617.
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dir””. Poligeden dogan borcu diismiis olan cirantaya karsi boyle bir istem ileri
slirlilemez; zira cirantalar poligeyi almak i¢in belli bir karsilik vermislerdir.
Bu durumda bu kigilerin zenginlestikleri sdylenemez.

Borglu, diizenleyen veya kabul eden muhataptir. Muhatabin kabul etme-
mesi halinde diizenleyen miiracaat bor¢lusu haline gelmekte ve diger miira-
caat bor¢lulartyla beraber ayni sorumluluk esaslarina tabi tutulmaktadir. An-
cak diizenleyenle beraber diger miiracaat bor¢lularina kars: haklarin diismesi
durumunda, diizenleyen digindaki miiracaat borclularinin sorumluluklart bir
daha dogmamak iizere sona ermektedir.

Yukaridaki tartismada da belirttigimiz iizere, diizenleyenin sorumlulugu
muhatap kabul etse dahi devam etmektedir. Zira diizenleyenin sorumlulugu
muhatabin sorumlulugundan bagimsiz bir sekilde diizenlenmistir. Isvicre hu-
kukundaki diizenlemelere baktigimizda, Isv. Bk md. 1052’ye gore, “diizen-
leyen ve kabul eden muhatap” sorumlu olmaya devam etmektedir. Diizen-
leyenin sorumlulugu, muhatabin kabul edip etmemesinden bagimsiz olarak
devam eder.

TTK md. 732 sebepsiz zenginlesme hiikiimlerine gore talebin yoneltile-
bilecegi kisileri belirlemis olup, poli¢e dolayisiyla sorumlu olan diger kisiler
hari¢ tutulmugtur. Diizenleyen lehine aval veren veya araya girmek yoluyla
kabul eden, policeden dogan borcu sona eren kisi, zamanagimi siiresince so-
rumlu olsa dahi, hakkin kaybindan sonra veya zamanagimi siiresinin bitme-
sinden sonra sebepsiz zenginlesme talebiyle takip edilemez’.

77 QOztan, Kiymetli Evrak Hukuku, s. 909-910; Bozgeyik, s. 612-613; Eigenmann, s.2398,
no.13; Petitpierre-Sauvain, n0.486; Bozer/Gole, s. 138.

78 Bozgeyik, s. 614; Eigenmann, s.2398, no.14; Petitpierre-Sauvain, no.486. Nitekim Yargitay
karari da bu yondedir. Yarg. 13. HD nin, E. 2008/9245, K. 2008/11969, T. 20.10.2008 tarihli
kararina gore, “TTK nin 644. maddesine gore sebepsiz zenginlesme davasinda davalilar kural
olarak kesideci veya muhatap veya her ikisidir. Kesideci kavramina, hesabina police ¢ekilen
sahis veya ticarethane, muhatap kavramina, ikametgahli policeyi 6deyecek kisi de dahildir
(TTK 644/2). Bu kisilerin ortak yonleri, senedin zamanagimina ugramasi sonucunda malvar-
liklarinda hamilin zararma sebepsiz bir zenginlesmenin meydana gelmis olmasidir. TTK nin
644. maddesinde davanin yoneltilebilece8i kimseler tahdidi olarak belirtilmis oldugundan,
cirantalara, kefile, aval verene kars1 sebepsiz zenginlesme davasi agilamaz (Ertan Demirkapi,
age, sh. 200; Kazim Menderes Uslu, Kambiyo Senetlerinde Zamanasimi, Ankara 2006, sh.
324, davanin kefile kars1 agilamayacagi ile ilgili bkz. Yargitay 1. HD 04.07.2002, 2002/3093
E. 2002/7001 K.). O halde, somut olayda da takip konusu bonoda aval veren durumunda olan

davalilardan H.Omer’e kargi TTK nin 644. maddesi geregince sebepsiz zenginlesme davasi
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V. Sebepsiz Zenginlesme Talebinin Kapsam ve Ispat Yiikii

TTK md. 732/1’e gore, policenin hamiline karg1, onun zararina zenginles-
mis olabilecekleri kadar borclu kalacaklart belirtilmistir. Son hamilin zarari-
nin miktar ile sebepsiz zenginlesen kisinin zenginlesme miktar1 birbirine esit
olmayabilir. Bu konuda doktrinde fikir ayrilig1 bulunmaktadir.

Bir fikre gore zarar, policenin iizerindeki meblag veya 6dememe/kabul
etmeme protestosu ¢ekilen bir polige s6z konusu ise TTK md. 725’te belir-
lenen bagvuru hakkinin kapsami kadardir. Kismi 6deme s6z konusuysa za-
rar, 6denmeyen kisim kadardir. Zenginlesme miktarinin hesabinda belirtilen
maddedeki her kalem sebepsiz zenginlesenin borcuna dahil degildir, zira bazi
kalemler kanun tarafindan belirli kisilere yiiklenmistir”.

Diger fikre gore istem police bedelini asamaz ve bagvurma hakkinin ige-
rigine iligkin TTK md. 725 ve 726 burada uygulama alan1 bulmaz®. Faiz talep
edilemez®'.

Yargitay, faizlerin talebe dahil olup olmayacagi hususunu incelemistir.

Yarg.11. HD’nin E. 2004/2938, K. 2004/12295, T. 13.12.2004 tarihli ka-
rarina gore, “Davaci, TTK’nin 644. maddesine dayali olarak acgtig1 sebepsiz
zenginlesme hiikiimlerine dayali isbu davada, ¢eklerin iizerindeki tarihlerden
itibaren temerriit faizi de talep etmis bulunmaktadir. Konuyu 6zel olarak dii-
zenleyen sozii edilen maddede, bu konuda acik bir diizenleme bulunmamakla
birlikte davanin sebepsiz zenginlesme ilkelerine dayali bir talep sekli oldugu
belirlenmis bulunmaktadir. O halde, uyusmazligin ¢6ziimiinde bu hukuki da-
yanagin ilkelerinden yararlanilmasi gerekir. Nitekim doktrinde de bu davada
temerriit faizinin genel hiikiimlere gore istenebilecegi vurgulanmistir (bkz. E
Oztan Kiymetli Evrak Hukuku, Ankara 1997, 2. Basi sf. 904 - 907). BK nin
61. ve onu izleyen maddelerinde diizenlenmis olan sebepsiz zenginlesme ta-

acilmast miimkiin degildir. Ad1 gegen davaliya karst agilan davanin bu gerekgeyle reddine
karar verilmesi gerektiginden, davacinin bu davali yoniinden sonucu itibariyle dogru olan
hiikme y&nelik temyiz itirazlarinin bu nedenle reddine karar vermek gerekmistir.”

79 Poroy/Tekinalp, s. 274,275; Bozgeyik, s. 605-607.

80 Ulgen (Ulgen/Helvaci/Kendigelen/Kaya), s. 125; Ozkan, 5.532; Domanic, 5.297.

81 Oztan, 5.209. Ulgen (Ulgen/Helvaci/Kendigelen/Kaya), faiz isteminin tartismaya acik oldu-

gunu belirtmistir, s. 125.
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leplerinde ana alacaga sebepsiz zenginlesmenin meydana geldigi tarihten iti-
baren temerriit faizi yiiriitiilmesi uygulamada kabul edildigine gére TTK nin
644. maddesine dayali davalarda da sebepsiz zenginlesmenin vaki oldugu
tarihten itibaren temerriit faizine hiikmedilmesi gerekir. .

Ispat yiikii, sebepsiz zenginlesmedigini iddia edene aittir. Eski kanun
zamaninda, ispat yiikiiniin kime ait olacagi konusunda acik bir hiikiim
bulunmamaktaydi. Ancak gerek doktrin, gerek Yargitay igtihatlari, ispat yii-
kiinii sebepsiz yere zenginlesmedigini iddia edene yiiklemistir®®. Ancak
bazi yazarlar, ispat yiikiiniin hamil {izerinde oldugunu ileri stirmiistiir®.
Kanunda getirilen acik diizenlemeyle, ispat yiikii sebepsiz zenginlesene yiik-
lenmistir.

82 Yarg. 11. HD’nin, E. 2010/14277, K. 2012/5371, T. 5.4.2012, Yarg. 1 1. HD’nin, E. 2003/2615,
K. 2003/9053, T. 9.10.2003 tarihli; Yarg. 11. HD’nin, E. 2002/2756, K. 2002/6224, T.
17.6.2002 karar1. Kararlar i¢in bkz, www.kazanci.com.tr.

83 Poroy/Tekinalp, s. 274; Yarg. 13. HD’nin, E. 2008/9245, K. 2008/11969, T. 20.10.2008 tarihli
kararina gore, bononun vade tarihinden itibaren ii¢ y1llik zamanagim siiresi dolduktan sonraki
bir yil i¢cinde agilan bu davada davaci, senedi kesideci olarak imzalamis olan davalilara karst
TTK’nin 644. maddesinde diizenlenen sebepsiz zenginlesme hiikiimlerine gore basvuru hak-
kina sahip olup, davali kesideciler, genel hiikiimler ¢ercevesinde sebepsiz zenginlesme dikle-
rini kanitlamakla yiikiimliidiirler. Yarg.11. HD nin, E. 2008/8894, K. 2010/83, T. 11.1.2010
tarihli kararina gore, TTK. nun 644. maddesinde diizenlenmis bulunan sebepsiz zenginlesme
davasi kambiyo hukukuna 6zgii bir dava cesidi olup, BK’nun sebepsiz zenginlesme davasin-
dan tamamen farkli kurallara tabidir. Bu maddeye gore acilan davalarda ispat yiikii sebepsiz
olarak zenginlesmedigini veya ¢ek bedelini cirantalardan birine veya hamile 6dedigini savu-
nan kesideci davaliya aittir. Diger bir deyisle davali kesideci ancak bu ispat yiikiimliiliigii-
nii yerine getirdigi takdirde sorumluluktan kurtulabilir. Yarg. 19. HD’nin, E. 1999/4206, K.
1999/5672, T. 7.10.1999 tarihli kararina gore, “Davact hamil, davali ise kesidecidir. Taraflar
arasinda temel iligki mevcut degildir. Bu itibarla, ancak temel iliskiye dayanilmas1 halinde s6z
konusu edilebilecek olan yazili delil baslangicr ile ilgili kurallart hitkmiin gerekcesi yapmak
isabetli goriilmemistir. Somut olayda davali kesidecinin, haksiz zenginlesme kurallar1 ¢erge-
vesinde savunmada bulunmasi ve ¢ek bedelini aralarinda temel iligki bulunan kisiye ddedigini
kanitlamasi gerekir (TTK md. 644). Ancak boyle bir savunma ileri siiriilmedigine gore dava-
linin, cek bedeli kadar bir miktarla hamil aleyhine sebepsiz zenginlesmis oldugunun kabulii
gerekir. Bu nedenle sonucu itibariyle dogru bulunan hiikmiin, HUMK.nun 438 /son maddesi

uyarinca yukarida belirtilen gerekce ile onanmasi uygun goriilmiistiir.”
84 Domanic, s. 298; Ozkan, s. 528; Uslu, s. 327.
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VI. Sebepsiz Zenginlesme Talebinin Tabi Oldugu Zamanasimi

Zamanasimu siiresi, poligenin zamanasimina ugradig: tarihi takip eden
tarihten itibaren bir yildir (TTK md. 732/4). Isvicre hukukunda bu davanin
zamanasimi 10 yil olup, zamanagimi siiresinin bitmesinden veya miiracaat
hakkinin kaybedildiginin bildirildigi tarihten itibaren iglemeye baglar®.

TTK md. 732’nin muadili olan eTTK md. 644’te sebepsiz zenginlesmeye
uygulanacak herhangi bir zamanasim siiresi 6ngoriilmemisti. Bundan dola-
y1 doktrinde ve Yargitay kararlarinda, BK’da sebepsiz zenginlesme i¢in 6n-
goriilen bir yillik zamanagimi siiresinin uygulanacagi kabul edilmekteydi®.
BK’daki bu hiikiim ve Yargitay’in uygulamasi, TTK md. 732’deki zamana-
simu1 siiresini sekillendirmistir. Ancak BK’da yapilan degisiklikle, sebepsiz
zenginlesme i¢in ongoriilen zamanagimi siiresi 2 yila ¢ikarilmistir®”. Poligeye
0zgii sebepsiz zenginlesmenin hukuki niteliinin, BK’da diizenlenen sebep-
siz zenginlesmeden farkli oldugu yukarida belirtilmistir. TTK md. 732/4’iin
acik diizenlemesi karsisinda, BK’daki zamanagimu siiresinin iki yil olarak be-
lirlenmis olmasi, policeler bakimindan uygulama alani1 bulamaz.

85 Frédérique Berthoud/ Frangois Dessemontet, Le droit de change, CEDIDAC 2004, s. 147-
149.

86 Yarg. HGK, E. 2011/19-686, K. 2011/671, T. 2.11.2011 tarihli kararina gore, H.G.K.nca; yerel
mahkeme ile Ozel Daire arasindaki uyusmazhigin; 818 Sayili B.K. uyarinca uygulanacak bir
yillik zamanaginu siiresinin, ¢ekin ibraz siiresinden sonra mi yoksa ibraz siiresinin bitiminden
itibaren alt1 ay gegtikten sonra mi1 iglemeye baslayacagi noktasinda toplandigi belirtildikten
sonra, yasal diizenlemelere isaret edilmis ve diger gerekceler yaninda davaya konu cekin ib-
raz siiresi i¢cinde bankaya ibraz edilmediginin dosya kapsamindan anlagildigi, siiresinde ibraz
edilmeyen cekin, kambiyo vasfini yitirmis olmakla adi belge niteliginde oldugu, bu haliy-
le davaya konu belge cek vasfi tagimayip, adi belge niteliginde oldugundan, somut olayda
TTK’nun 726. maddesinin uygulama yeri oldugundan da s6z edilemeyecegi, gerekgesine de
yer verilmis ve sonug itibariyle, “somut olay yoniinden TTK’nun 726. maddesi uygulana-
mayacagindan, BK’nun 66. maddesi uyarinca sebepsiz zenginlesmede uygulanacak olan bir
yillik siire hesabinda alt1 aylik siire dikkate alinamaz. Hal bdyle olunca, ¢ekin ibraz siiresi
gectikten bir y1l sonra zamanagimu siiresi dolar. Bu sebeple ayni hususlara isaret eden direnme
karar1 usul ve yasaya uygun olup; onanmasi gerekir...” gerekgesiyle direnme karar1 oycoklugu
ile onanmugtr.

87 Sebepsiz Zenginlesmeye iliskin degisiklikler hakkinda bkz, Turgut Oz, “Sebepsiz Zenginles-
meden dogan Borg Iligkileri”, Prof. Dr. Ismet Sungurbey’e Armagan, Bor¢lar Kanunu Genel
Hiikiimler Konferanslart I1I (26-27 Mayis 2012), Istanbul 2014 s. 33 vd.
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Sonug¢

Sebepsiz zenginlesme dolayisiyla hamilin talep hakki degerlendirilirken,
birbirinden farkli olmasina ragmen, bir noktada birlesen iki iligkinin bulun-
dugunu unutmamak gerekir. Bir yandan polige iliskisi, diger yandan ise po-
liceyi diizenleyen ile kabul etmedigi siirece policeye yabanci olan muhatap
arasindaki iligkidir. Sebepsiz zenginlesme talebine gelene kadar, hamilin ta-
lebi tamamen poligeye bagli bir talepken, sebepsiz zenginlesmenin sartlari-
nin gerceklestigi durumda, diizenleyen ile kabul eden muhatap arasindaki
taleptir.

Sebepsiz zenginlesmeye dayali talep hakki, miiracaat hakkinin diismesi
ve kambiyo senedine dayanan talep hakkinin zamanagimina ugramasi sirasin-
daki megru hamildir. Kural olarak policenin kabul i¢in ibrazi zorunlu degildir.
Ancak baz1 hallerde kabul icin ibraz zorunlu kilinmustir. Iste bu gibi durum-
larda hamilin poligeyi kabule arz etmemesi, miiracaat haklarmin diismesine
sebebiyet verir. Kabul i¢in ibrazin zorunlu oldugu haller disinda hamil, senedi
dogrudan 6demek icin ibraz etme hakkini haizdir. Ancak belirlenen siirelerde
senedi ddemek icin ibraz etmemisse, miiracaat hakki diiser. Miiracaat hakki-
nin diismesinden itibaren sebepsiz zenginlesmeye dayali davanin bir yil i¢in-
de acilmas1 gerekir.

Hamilin, kabul etmeme ve 6dememeye iliskin islemleri gerceklestirmesi
halinde, artik miiracaat bor¢lularina kars1 bagvurma hakki sona ermektedir.
Kanunda belirtilen bir yillik zamanasimi siiresinde hamil bu kisilere kargi
kambiyo senetlere 0zgii yollara bagvurabilir ve alacagini bu sekilde elde et-
meye caligabilir.

Hamil, miiracaat haklarim bir yillik siire icinde kullanmazsa, miiracaat
hakki zamanasimina ugramis olur ve diizenleyene kars1 bir yil i¢cinde sebepsiz
zenginlesme davasi agma hakki dogmus olur.

Kabul eden muhatap, vadesinde poligceyi 6demezse, li¢ y1llik zamanagimi
stiresi i¢inde kambiyo senetlerine 6zgii takip yollarindan takip edilmesi ge-
rekir. Eger kabul eden muhataba kars1 ii¢ y1l i¢in bir talep yoneltilmezse, bu
durumda muhataba kars1 ancak sebepsiz zenginlesme dolayisiyla dava agma
hakk1 dogar.

Sebepsiz zenginlesme talebi, kambiyo talebinden farkli yeni bir taleptir.
Bu talebi yoneltebilecek tek kisi hak kaybinin gergeklestigi zamandaki mesru
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hamildir. Boyle bir talepte bulunabilmesi i¢in poligenin paraya cevrilmemis
olmasindan dolay1 bir zarara ugramis olmasi gerekir.

Sebepsiz zenginlesme talebinin davali tarafi ise, diizenleyen ve kabul
eden muhataptir. Bu kisilere karsi bir talep hakkinin yoneltilebilmesi i¢in, bu
kisiler bakimindan bir zenginlesmenin bulunmasi gerekir. Zenginlesmedigini
ispatlayan kisi, mesru hamilin zararmi ddemekten kurtulur. Sebepsiz zengin-
lesme talebi bir yillik zamanasimi siiresine tabi tutulmustur.
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